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I. Procedural History 

On July 25, 2021, the Department of Natural Resources and Environmental Control 

(“Department”) issued Secretary’s Order No. 2021-CZ-0019 (“Secretary’s Order”), which granted 

a coastal zone permit to FujiFilm Imaging Colorants, Inc. (“FujiFilm”) to construct and operate a 

new manufacturing plant to produce high-performance aqueous pigment dispersions at an existing 

building located at FujiFilm’s facility at 233 Chery Lane, New Castle, Delaware 19720. The 

Department published notice of the permit, CZA-441P, on August 1, 2021. On August 13, 2021, 

the Coastal Zone Industrial Control Board (“Board”) received an Application to Appeal the 

Secretary’s Order from appellants Jeanette Swain and Collins Park Civic Association 

(“Appellants”).  

Appellants filed a Statement of Reasons for Appeal (hereinafter “Statement of Appeal”), 

which asked the Board to reverse the Secretary’s Order and deny the permit, or to modify the 

permit based on the Secretary’s alleged failure to consider and require offsets for all the 

environmental impacts and effects on neighboring land uses from emissions, identifying Section 
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7004(a) of Title 7, and subsections 8.3.2, 9.1, and 9.2 of the Regulations Governing Delaware’s 

Coastal Zone, 7 DE Admin. Code. § 101. (“Regulations”). Appellants’ Statement of Appeal did 

not identify any harm caused by the Secretary’s Order to the Appellants.  

On September 7, 2021, the Department filed a motion to dismiss the appeal because the 

Appellants failed to identify that they have suffered an injury in fact that is fairly traceable to the 

Department’s permit decision and capable of being remedied by the Board.  Without an injury in 

fact, Appellants do not have standing to invoke the jurisdiction of the Board.  

On the same day, Appellants responded to the Department’s motion and alleged harm 

generally, but did not address their burden to show that they have a “concrete and particularized” 

injury that is “actual or imminent, not conjectural or hypothetical” and “arguably within the zone 

of interest to be protected by the [Coastal Zone Regulations].”1  

On September 9, 2021, Appellants submitted their prehearing legal memorandum, 

summarizing the issues on appeal, but again, Appellants failed to address their standing to bring 

this appeal.  

This is the Department’s prehearing legal memorandum in response.  

II. FACTS 

On March 24, 2021, FujiFilm submitted an application for a coastal zone permit to the 

Department to construct and operate a new manufacturing plant within an existing building to 

produce high performance aqueous pigment dispersions at its facility at 233 Cherry Lane, New 

Castle, Delaware 19720. (Application for a Coastal Zone Permit by FujiFilm, Joint Exhibit 

Number 5 (hereinafter to as “JE [exhibit number]”).) FujiFilm had previously submitted a status 

 
1 Nichols v. State Coastal Zone Industrial Control Board, 74 A.3d 636, 643 (Del. 2013)(quoting 
Oceanport Indus., Inc. v. Wilmington Stevedores, Inc., 636 A.2d 892, 903 (Del.1994)). 
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decision, dated November 24, 2020, which was withdrawn, and an initial permit application on 

February 23, 2021, which was replaced by the March 24, 2021 application. The Department 

engaged with FujiFilm on a variety of matters, including offset proposals, throughout this time. 

FujiFilm’s application included an Environmental Impact Offset proposal (JE 5, Attachment G), 

as required by subsections 8.1.10 and 9 of the Regulations.   

On April 28, 2021, the Department issued the Secretary’s Assessment Report of FujiFilm’s 

application, including the proposed impact on the criteria listed in subsection 8.1, as required by 

subsection 8.5.3. (JE 6.) The Assessment Report found that the proposed project would not impact: 

[1] water use and wastewater discharge; [2] stormwater runoff; [3] land erosion; [4] disposal of 

solid and hazardous waste; [5] wetlands or habitat for flora and fauna; [6] glare, heat, noise, 

vibration, radiation, electromagnetic interference, or obnoxious odors; or [7] threatened or 

endangered species.  In addition, the Assessment Report found that the project would be contained 

entirely inside an existing building, and all vessels would be fitted with an overflow to prevent 

over or under pressurization of the two high-efficiency, hot water boilers that would be installed 

onsite.  Any liquid overflow from those boilers would be collected by a sump pump and treated 

by the onsite wastewater pretreatment system.  

The Assessment Report found that the proposed project’s only impacts would be caused 

by the air emissions associated with the operations of two boilers and an HVAC system.  There 

would be no anticipated change in air emissions from mobile sources, as emissions associated with 

the delivery of raw ingredients would be offset by the elimination of emissions associated with 

delivering materials from Scotland.  

The increase in air emissions associated with this proposed project would be offset by 

FujiFilm’s purchase of three tons of emission reduction credits (ERCs) from the Delaware Division 
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of Small Business, and the completion of an offset project onsite that would replace five existing 

propane-operated forklifts with two electric forklifts and three electric-powered pallet jacks. The 

replacement of propane-operated forklifts would eliminate 1.392 tons of carbon monoxide 

emissions. Overall, FujiFilm’s offset proposal would offset 4.392 tons of emissions, satisfying the 

1.1:1 ratio required to more than offset the 3.932 tons of emissions generated by the project.  

The Assessment Report found that the Department had conducted a thorough review of 

FujiFilm’s permit application, and the offset proposal would more than offset the project’s 

negative environmental impact. As a result, the Department publicly noticed the application, and 

a virtual public hearing, presided over by Hearing Officer Lisa Vest, was convened on May 26, 

2021. (JE 4.) The written comment period closed June 10, 2021. Appellants offered no comments, 

either in writing or at the public hearing, on the application. The Hearing Officer’s Report indicated 

that the Department only received one comment, which was submitted by an individual who 

supported the project. (JE 3.) 

The Hearing Officer’s Report also found that Fujifilm’s offset proposal was more than 

sufficient to offset the air emissions on a 1.1:1 ratio, and that the application satisfied requirements 

of all applicable statutes and regulations. Balancing the economic and environmental interests of 

the State, the Hearing Officer recommended that the Secretary grant FujiFilm a coastal zone 

permit. On July 23, 2021, the Secretary adopted the Hearing Officer’s Report (JE 1), and on July 

25, 2021, issued Coastal Zone Permit Number CZA-441P. (JE 2.) 

III. LEGAL ARGUMENT  

As a threshold matter, Appellants do not oppose FujiFilm’s project.2 Instead, Appellants 

make academic arguments about the offset requirement without providing any causal connection 

 
2 Appellants’ Pre-hearing Statement of the Case, at 4.  
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to their alleged harm. Without an injury in fact, Appellants are seeking an advisory opinion that is 

not ripe for adjudication and not sufficient to invoke this Board’s jurisdiction.  

1. Standard of Review. 

On appeal to the Board, the appellant bears the burden of proof.3 When making factual 

determinations, the Board “shall take due account of the experience and specialized competence 

of the agency and of the purposes of the basic law under which the agency has acted. The Court’s 

review, in the absence of actual fraud, shall be limited to a determination of whether the agency’s 

decision was supported by substantial evidence on the record before the agency.”4  

In addition, the Regulations at issue were promulgated by the Department, and approved 

by the Board, under the authority vested by the General Assembly in 7 Del. C. § 7005. Delaware 

Courts have held that “[a]n administrative agency’s interpretation of its rules are presumptively 

correct.”5 A reviewing court will give judicial deference to “an administrative agency's 

construction of its own rules in recognition of its expertise in a given field.”6 As such, a court will 

not reverse an agency’s interpretation of its own rules unless it is “clearly wrong.”7   

At the September 15, 2021 hearing, Appellants bear the burden of proving that the 

Secretary’s Order is not supported by the evidence on the record before the Secretary. The 

Department will show that the Department properly applied the relevant statutes and regulations 

when it granted a coastal zone permit to FujiFilm to construct and operate a new manufacturing 

plant within an existing building to produce high performance aqueous pigment dispersions at its 

 
3 29 Del. C. § 10125. 
4 29 Del. C. § 10142(d). 
5 Ramsey v. Dep’t of Natural Res. and Envtl. Control, 1997 WL 358312, at *4 (Del. Super. Mar. 
20, 1997), aff'd, 700 A.2d 736 (Del. 1997)(citing Div. of Social Services v. Burns, 438 A.2d 
1227, 1229 (Del. 1981)). 
6 Id. 
7 Id.  
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facility at 233 Cherry Lane, New Castle, Delaware 19720. 

2. Offsets for individual pollutants.  

The Coastal Zone Regulations require that an application for a coastal zone permit include 

an offset proposal if the activity or facility will result in any negative environmental impact.8 This 

threshold issue is worth focus, because the Appellants focus on specific pollutants, but the overall 

purpose of this aspect of the Regulations is to ensure negative environmental impacts are 

addressed: “Any application for a permit for an activity or facility that will result in any negative 

environmental impact shall contain an offset proposal for a project that benefits Delaware. Offset 

projects shall more than offset the negative environmental impacts associated with the proposed 

project….”9 The Regulations also require that the applicant shall offset the release by eliminating 

or obtaining credits for the release of the same pollutant, if practicable.10 “If it is not practicable to 

eliminate or obtain a credit for the release of the same pollutant, the applicant may propose the 

elimination of a different pollutant that affects humans, wildlife or the environment in a way that 

is similar to the effects of the pollutant that will be released by the project.”11 

Appellants contend that the Department improperly issued a coastal zone permit to 

FujiFilm because the Regulations do not allow the applicant to offset a pollutant by purchasing 

ERCs for another pollutant. It is well established that “[a]n administrative agency’s interpretation 

of its rules are presumptively correct.”12 Appellants attempt to overcome the Department’s 

discretion by forcing a strained reading of subsection 9.1.5, specifically the sentence that addresses 

 
8 Regulations at § 8.1.10, 9.1.1.  
9 Regulations at § 9.1.1 (emphasis added).   
10 Regulations at § 9.1.5. 
11 Regulations at § 9.1.5. 
12 Ramsey, 1997 WL 358312, at *4 (citing Div. of Social Services v. Burns, 438 A.2d 1227, 1229 
(Del. 1981)). 
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the scenario in which elimination of the same pollutants is not practicable. Appellants argue that 

because the phrase “obtaining credits” is omitted, then that sentence must be strictly read to limit 

the Department’s ability to allow an applicant to use ERCs for a different pollutant as an offset.   

First and foremost, Appellants disregard the primary purpose of these provisions of the 

Regulations, namely to offset the “negative environmental impacts” of the project. Appellants’ 

interpretation also applies an illogical distinction between “offsets” and “elimination of a… 

pollutant” that disregards what offsets represent. Offsets are, in fact, the documented and recorded 

elimination of the release of a pollutant, for example elimination of releases coinciding with the 

closing of an industrial facility. In the case of ERCs, the Department has certified that the emission 

reductions are real, surplus, enforceable, permanent, and quantifiable.13 Thus, the purported 

distinction upon which Appellants’ argument is based is, in fact, just two phrases for nearly 

identical things: on the one hand, an offset credit representing the elimination of releases (both 

prior and on an ongoing basis) of a pollutant at a prior facility closing, and on the other the 

elimination of releases as a specific project contemporaneous with the CZA application. With 

recognition that these are effectively two sides of the same coin, the lack of a specific reference to 

offsets in the second sentence does not have the significance Appellants claim.   

Second, the CZA has been consistently applied over many years, since the promulgation 

of regulations in 1999, to allow for the use of offsets for differing pollutants. This is consistent 

with the language of the Regulations, which requires that a permit application “shall contain” an 

offset proposal for negative environmental impacts, but in contrast where those negative 

environmental impacts are the release of a pollutant the Regulations require that an applicant “shall 

attempt to offset the release” of the pollutant through elimination of release or credits for the same 

 
13 7 DE Admin. Code 1134-1.6. 
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pollutant.14 The differing “shall” contrasted with “shall attempt to” makes clear the intent to focus 

on addressing the negative environmental impacts, not to fixate on specific pollutants. Appellants 

have not provided any basis to support why this pre-existing practice, which is consistent with the 

focus delineated in the Regulations, should be reversed, nor any explanation why they only now 

are raising this argument with regard to a project they did not comment on and do not oppose.   

Third, the Department worked hard to ensure that the offset credit being used to address 

these pollutants did, in fact, offset the negative environmental impacts, as required by the 

Regulations. Here, particular negative environmental impacts resulted from the emission of carbon 

monoxide, and as a result the Department insisted on a project – the replacement of forklifts – to 

offset those particular impacts. Other negative environmental impacts, however, such as 

contribution to the formation of ozone, can be caused by a variety of pollutants. As a result, the 

Department required ERCs (representing the elimination of a release of a pollutant) for categories 

of pollutants that also act as contributors to ozone, VOCs and NOx. 

Fourth, the offsets represent the elimination of a release of a pollutant, and are primarily 

associated with the shutdown of facilities and equipment that would otherwise have release 

numerous pollutants, for example from combustion activities. Although the only pollutants that 

are specifically documented and banked as credits in Delaware are VOCs and NOx, each of those 

credits is likely associated with the closing of a facility which would have been producing – like 

the two boilers in question in FujiFilm’s project – other pollutants. As a result, each credit almost 

certainly coincided with the elimination of the release of pollutants such as those Appellants 

demand be eliminated.   

 
14 Compare Regulations at § 9.1.1 (emphasis added) with § 9.1.5 (emphasis added). 
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Finally, Appellants seek to apply a standard that would be difficult to implement and may 

well undermine the purpose of the Statute and the Regulations.  Attempting to eliminate the release 

of each and every pollutant, including in extremely small quantities, such as the release of lead 

here, would make the program nearly unworkable, would make many projects almost impossible 

to approve, and would be contrary to the purposes of the CZA, which encourages the introduction 

of new industry into Delaware in balance with the protection of the environment.15 

The disputed sentence in subsection 9.1.5 provides an alternative means of offsetting a 

pollutant with one that “affects humans, wildlife or the environment in a way that is similar to the 

effects of the pollutant that will be released by the project.” Appellants’ narrow reading of this 

provision, however, undermines the ultimate goal to reduce pollutants that affect public health and 

the environment. Appellants’ interpretation of the sentence is contrary to the intent of the offset 

requirement, and therefore, Appellants’ interpretation cannot be characterized as the unambiguous 

reading of the Regulation.  The Department’s interpretation of the Regulation is entitled to 

deference, and therefore, the Department did not err as a matter of law when it determined that the 

Regulation allowed Appellants to use credits for one pollutant to offset another pollutant when an 

“in-kind” offset is not practicable.  

3. Offsets for carbon dioxide emissions. 

The Appellants’ alternate challenge is that the Department improperly issued the coastal 

zone permit because there is no offset for carbon dioxide emissions. The Department notes at the 

outset that the standing arguments noted above and detailed in its Motion to Dismiss, are of 

particular application to Appellants’ challenge regarding carbon dioxide. Standing requires 

 
15 See 29 Del. C. § 7001 (balancing “the introduction of new industry into Delaware” and “the 
protection of the environment, natural beauty and recreation potential of the State”). 
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Appellants to have a “concrete and particularized” injury that is “actual or imminent, not 

conjectural or hypothetical” and “arguably within the zone of interest to be protected by the 

[Coastal Zone Regulations].”16 Additionally, Appellants must show that they have “an interest 

distinguishable from the public at large or that they will realize a direct harm from the challenged 

government action.”17 Particularly with respect to carbon dioxide Appellants have offered no 

evidence of such an injury to date and the Appeal should be dismissed.   

Appellants note that there is no specific exception for carbon dioxide in the CZA. But in 

fact the Regulations do not define the term pollutant through a list of specific contaminants, so the 

lack of an exclusion for any substance is not determinative, and does not obviate the Department’s 

discretion. The Department has not historically required an offset of carbon dioxide emissions, a 

practice that has been consistent both before and after the 2019 update to the Regulations. Thus it 

is unclear whether a challenge to that broad aspect of the CZA is appropriate in the first instance 

through this specific Appeal. In its discretion, the Department did not err by not requiring FujiFilm 

to carve out an offset for carbon dioxide, consistent with past practice.  

WHEREFORE, the Department through undersigned counsel respectfully requests that the 

Board affirm Secretary’s Order Number 2021-CZ-0019, and dismiss the appeal with prejudice. 

  

 
16 Nichols, 74 A.3d at 643 (quoting Oceanport Indus., Inc. v. Wilmington Stevedores, Inc., 636 
A.2d 892, 903 (Del.1994)). 
17 Food & Water Watch v. Del. Dep’t of Natural Res. and Envtl. Control, 2018 WL 4062112, at 
*4 (Del. Super. Aug. 24, 2018).   
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