HEARING OFFICER’S REPORT

TO:

The Honorable Shawn M. Garvin
Cabinet Secretary, Department of Natural Resources and Environmental Control

FROM:

Theresa L. Newman
Regulatory Specialist, Office of the Secretary
Department of Natural Resources and Environmental Control

RE:

Distribution and Marketing Permit Application of NaturaLawn of America Inc.,
for the distribution and marketing of Class A/Exceptional Quality biosolids
fertilizer products throughout the State of Delaware.

DATE:

February 13, 2020

I.

BACKGROUND AND PROCEDURAL HISTORY:
A public hearing was held on Wednesday, November 13, 2019, at 6:00 p.m. at the

Department of Natural Resources and Environmental Control (“DNREC,” “Department”)
located at 89 Kings Highway, Dover, Delaware, to receive comment on the application of
NaturaLawn of America, Inc. (“Applicant,” “NaturaLawn”), for a Distribution and Marketing
Permit to distribute and market Class A/Exceptional Quality (“EQ”) biosolids throughout the
State of Delaware (“Application”). The Department regulates the distribution and marketing of
sludge or sludge products pursuant to the requirements in Part III of 7 DE Admin. Code 7103,
Guidance and Regulations Governing the Land Treatment of Wastes (“Biosolids Regulations”).
NaturaLawn is an outdoor service company that has provided lawn care services to its
residential and commercial customers throughout the State of Delaware since 1990. As set forth
in its Application, NaturaLawn seeks approval from the Department for the distribution and
marketing of biosolids that have been treated to meet “exceptional quality” or “EQ” standards.
The biosolids the Applicant wishes to utilize originate from an out-of-state wastewater treatment
plant located in Cicero, Illinois. NaturaLawn proposes to receive the biosolids from the Illinois

supplier at its Delaware facilities located in Wilmington and Georgetown. Employees of the
Applicant would then transport the fertilizer product from the NaturaLawn facility to the
customer’s property, where the product would be applied at an agronomic rate by Delaware
Certified Nutrient Handlers to improve the health and growth of turf grass.
It should be noted that NaturaLawn has requested to utilize biosolids generated outside of
the State of Delaware because there are presently no sources of Class A/EQ biosolids in the State
of Delaware that meet their specification requirements (low dust, uniform shape, free of lime).
While there are three wastewater treatment plants within Delaware that produce EQ biosolids,
the end product is either compost or lime stabilized, resulting in a product which is not uniform
in nature and does not serve the Applicant’s needs.
The biosolids product NaturaLawn proposes to use in its lawn care services is a treated
byproduct of the wastewater reclamation process at the Metropolitan Water Reclamation District
of Greater Chicago’s Stickney Water Reclamation Plant located at Cicero, Illinois (MWRD).
Metropolitan Biosolids Management, LLC (MBM) takes dewatered sludge from MWRD and
treats the material to further reduce pathogens with a process known as heat drying. During the
heat drying process, the sewage sludge is heated to at least 176°F and the solids content is
increased to at least 90% solids, thus creating a “Class A” biosolids product. After analytical
testing is completed and the applicable pollutant concentration standards are met (as required in
the Biosolids Regulations), the biosolids product is designated as “EQ.”
The United States Environment Protection Agency (“EPA”) is required by the Clean
Water Act, Section 405(d)(2)(C), to refine its risk assessments that the federal biosolids
regulations are based upon, as set forth in 40 CFR Part 503 – “Standards for the Use of Disposal
of Sewage Sludge” (“EPA’s 503 Regulations Governing Biosolids”), and to continually look at
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contaminants that are present in biosolids. The EPA is also required to establish numeric limits
and management practices that protect public health and the environment from reasonably
anticipated adverse effects of chemical and microbial pollutants during the use or disposal of
biosolids.
It is important to note that the presence of a pollutant in biosolids alone does not equate
to scientific risk. Prior to new biosolids standards being developed, the EPA must have
sufficient scientific evidence that the pollutants may harm (i.e., there is risk to) human health and
the environment. Risk assessments determine whether new or revised numeric standards are
warranted under federal biosolids regulations. According to the EPA, addressing the uncertainty
around potential risk of pollutants identified in biosolids is the top priority for the EPA’s
Biosolids Program.
The Department’s Biosolids Regulations are required to at least as stringent as the federal
requirements established in EPA’s 503 Regulations Governing Biosolids. Upon the EPA
identifying the need for new or revised risk-based standards for biosolids, the Department will
adopt and enforce Delaware’s new standards as appropriate.
It should be noted that the Application submitted by NaturaLawn also included data from
2017 through 2019 that demonstrated all EQ standards were met. Along with the test results,
Class A/EQ certification was provided for each month the biosolids met the qualification (see
Department Exh. 1).
The aforementioned Application was received on August 6, 2019 by the Department’s
Division of Water, Surface Water Discharges Section (“SWDS”). The SWDS provided legal
notice of the Application on August 18, 2019. A request for a public hearing was received by the
Department from Maria Payan on August 25, 2019. Accordingly, on October 20, 2019, the
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Department gave legal notice for both a public meeting and a public hearing to be held regarding
NaturaLawn’s pending permit application. Additionally, the Department notified Ms. Payan on
October 21, 2019 of the hearing date, time, and location.
On November 13, 2019, both the public meeting and the public hearing were held by the
Department at the DNREC Richardson & Robbins Building located at 89 Kings Highway,
Dover, Delaware, with the public hearing immediately following the conclusion of the public
meeting. Several members of the public attended the hearing, along with representatives of the
Applicant and SWDS staff. Comment was received from the public at that hearing and will be
discussed in further detail below. Proper notice of the hearing was provided as required by law.

II.

SUMMARY OF THE PUBLIC HEARING RECORD:
The public hearing record (“Record”) consists of the following documents: (1) a verbatim

transcript; (2) nine documents introduced by responsible Department staff at the public hearing
held on November 13, 2019, and marked by this Hearing Officer accordingly as "Department
Exhibits 1-9"; (3) three documents identified by Maria Payan, public attendee, and marked as
"Payan Exhibit 1"; and (4) Technical Response Memorandum from Brian Churchill,
Environmental Scientist IV, Division of Water, dated January 15, 2020. The Department's
person primarily responsible for reviewing this Distribution and Marketing permit Application,
Brian Mr. Churchill, developed the Record with the relevant documents in the Department's
files.
Representing the Applicant at the hearing was Chuck Paulson, Independent Consultant
with Professional Turf Industry. Following opening remarks from Mr. Churchill on behalf of the
Department (and the introduction of the Department's exhibits to be entered into the Record),
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Mr. Paulson proceeded to offer a brief background of his experience researching biosolids. He
attested as to the difficulty of finding a locally sourced biosolids product, or any other organic
fertilizer, to blend with the commercial fertilizers that has the particle size, density, and nutrient
content that meets NaturaLawn’s product specifications. Mr. Paulson also noted that, while the
Applicant continues to search for local organic fertilizers that meet their product specifications,
the biosolids product proposes to use is one that is being re-purposed, thus creating beneficial
uses for a product that would otherwise go into a landfill.
At the conclusion of the Applicant's presentation, the floor was then opened for the
Department to receive public comment on the Record regarding this proposed project. There
were five (5) members of the public in attendance at the hearing, all of whom offered comment.
Concerns expressed at the time of the public hearing included possible PFA toxins contained in
the biosolids, the toxicity of cyanide to fish and children, and the possibility of Class A
Pathogens reactivating after field application. Other comments voiced at the hearing concerned
odors caused by the biosolids product, potential impacts to Delaware’s water supply, and
complaints directed towards the Department’s overall permit application process. The Record
closed with regard to public comment at the conclusion of the November 13, 2019 public
hearing.
Subsequent to the close of the Record as noted above, this Hearing Officer requested a
Technical Response Memorandum (“TRM”) from the SWDS technical experts in the
Department’s Division of Water to: (1) address the concerns associated with this pending
Application, as set forth in the public comment received by the Department; (2) provide a formal
regulatory review of the Applicant’s proposed project; and (3) offer the Division of Water’s

5

conclusions and recommendations with regard to NaturaLawn’s pending Application for the
benefit of the Record generated in this matter.
I find that the Division of Water’s TRM offers a detailed regulatory review of all aspects
of the Applicant’s proposed biosolids product, identifies all of the concerns raised at the public
hearing on November 13, 2019, and responds to them in a balanced manner, accurately reflecting
the information contained in the Record. Thus, the aforementioned TRM is attached hereto as
Appendix “A” and expressly incorporated herein as such.

III.

RECOMMENDED FINDINGS AND CONCLUSIONS:
The Applicant, NaturaLawn, has applied for a Distribution and Marketing permit, seeking

permission to distribute and market Class A/EQ biosolids throughout the State of Delaware. I
find that the Applicant's proposed project is subject to various state and federal regulatory
requirements, including, but not limited to, Delaware’s Guidance and Regulations Governing the
Land of Treatment Waste, as set forth under Part III of 7 DE Admin. Code 7103, and as provided
for under Delaware law in 7 Del. C. Ch. 60.
In reviewing the applicable statutes and regulations, as well as weighing public benefits
of this project against potential detriments, the Department’s experts in the SWDS have
concluded that the aforementioned project complies with all applicable federal and state laws and
regulations. Should this Application be approved, the SWDS Distribution and Marketing permit
that would be issued by the Department would be reflective of the Application submitted and
would include all necessary requirements intended to protect public health and the environment.
I find and conclude that the Applicant has adequately demonstrated its compliance with all
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requirements of the statutes and regulations, as noted herein, and that the record supports
approval of the Application submitted by NaturaLawn of America, Inc.
In conclusion, I recommend that the Distribution and Marketing permit necessary for the
proposed activities as set forth in the Application submitted by NaturaLawn, consistent with the
Record developed in this matter, be issued by the Department in the customary form, and with
appropriate conditions.
Further, I recommend the Secretary adopt the following findings and conclusions:
1.

The Department has jurisdiction under 7 Del.C. §§6003, 6004, 6006(4) and all other
relevant statutory authority, to make a final determination of the Application after
holding a public hearing, considering the public comments, and reviewing all
information contained in the Record generated in this matter;

2.

The Department provided proper public notice of the Application submitted by
NaturaLawn of America, Inc., and of the public hearing held on November 13, 2019,
and held said hearing to consider all public comment that may be offered on the
Application, in a manner required by the law and regulations;

3.

The Department has carefully considered the factors required to be weighed in issuing
the permit required by this Application, and finds that the Record supports approval
of the Application and the issuance of the Distribution and Marketing permit
associated with the same;

4.

The Department shall issue the Distribution and Marketing permit to the Applicant,
NaturaLawn of America, Inc., for distribution and marketing of Class A/EQ biosolids
throughout the State of Delaware, consistent with the Record developed in this
matter. Furthermore, said permit shall include all conditions as set forth in the
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Department’s draft permits, to ensure that Delaware's environment and public health
will be protected from harm;
5.

The Department has an adequate Record for its decision, and no further public
hearing is appropriate or necessary; and

6.

The Department shall serve and publish its Order on its internet site and shall provide
legal notice of the Order in the same manner that the Department provided legal
notice of the Application.

Theresa L. Newman
Public Hearing Officer
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APPENDIX “A”

