HEARING OFFICER’S REPORT
TO:

The Honorable Shawn M. Garvin
Cabinet Secretary, Dept. of Natural Resources and Environmental Control

FROM:

Theresa Newman, Regulatory Specialist, Office of the Secretary,
Dept. of Natural Resources and Environmental Control

RE:

Proposed Regulation Amendments to 7 DE Admin. Code 2101:
Regulations for State Energy Conservation Code

DATE:

March 20, 2020

I.

BACKGROUND AND PROCEDURAL HISTORY:
A public hearing was held on Tuesday, December 3, 2019, at 6:00 p.m. at the

Department of Natural Resources and Environmental Control (“DNREC,”
“Department”), 89 Kings Highway, Dover, Delaware to receive comment on proposed
amendments to 7 DE Admin. Code 2101: Regulations for State Energy Conservation
Code (“Amendments”). Pursuant to 16 Del.C. §7602, Delaware’s Energy Conservation
Code Act, the Department is required to adopt the most recent and/ or highest available
version of the International Energy Conservation Code (“IECC”), and the latest American
Society of Heating, Refrigerating and Air-Conditioning Engineers/Illuminating
Engineering Society of North America (“ASHRAE”) energy standard, as determined by
the Department on a triennial basis. In addition, the regulations must also set out
procedures for certification of compliance with these codes and standards to be utilized
by the respective local governments.
On May 1, 2014, Delaware implemented the 2012 IECC (with Delaware-specific
amendments) for residential buildings and ASHRAE 90.1-2010 for commercial and highrise residential structures. The Delaware-specific amendments to the 2012 IECC, were
intended to give builders additional time to learn the more stringent energy efficiency
requirements, adapt their construction techniques and materials, and take an initially
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conservative approach that reduced the risk of the code update resulting in negative cost
impacts on housing prices, despite the overall cost-effectiveness of the 2012 code.
In 2017 the Division of Climate, Coastal, & Energy’s (DCCE) convened the
Delaware Energy Code Coalition (“Coalition”) to begin the triennial review of the
available energy conservation codes and evaluate the impacts of adopting a newer version
of the IECC and ASHRAE standards. The Coalition met eleven times between March
2017 and January 2019 to review the 2015 and 2018 version of the IECC standards, as
well as the 90.1-2013 and 90.1-2016 ASHRAE standard. During that time, the DCCE
collected input through the Coalition, gathering stakeholders proposed revisions,
opinions, and potential impacts to the updated version of the energy codes, as marked
into the record (see Department Exhibit #3). To address the concerns of stakeholders, the
Department acquired technical assistance from the U.S. Department of Energy’s Pacific
Northwest National Lab, Northeast Energy Efficiency Partnerships, and Optimal Energy,
Inc., to provide additional technical support in response to stakeholder concerns.
The Department considered the analysis of a technical consultant (see Department
Exhibit #4) that provided the economic study of improved residential air sealing
requirements by using the amount of Air Changes per Hour (“ACH”). ACH is the unit
used to measure the ventilation rate or air leakage rate for a house. It is calculated during
a blower door test and is defined as the number of times the air volume in a house
changes per hour when the home has been depressurized to negative 50 pascals of
pressure compared to the outside air pressure. Higher ACH limits allow for leakier
homes that require more energy to heat and cool.
The analysis revealed that a reduction from 5 ACH (Delaware-amended 2012
IECC) to 3 ACH (2018 IECC) represents a 40% reduction in air leakage. Applying this
air leakage reduction to the energy costs associated with air leakage yields an annual
energy cost savings of $68, assuming increased construction costs of $150-$225. The
cost of improving air sealing requirements will come with simple paybacks of 2.2 to 3.3
years and benefit-cost-ratios (“BCR”) ranging from 3.8 to 5.7. It should be noted that an
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energy efficiency measure with BCR over 1.0 is considered cost-effective as the relative
benefits outweigh the costs associated with the improvement, as such the measure is
expected to deliver a positive return on investment to the property owner.
At the conclusion of the aforementioned meetings, pursuant to 16 Del.C. §7602,
the Department is proposing to adopt by reference the 2018 IECC and ASHRAE 90.12016, in their entirety. Anticipated benefits of adopting the current versions of the IECC
and ASHRAE include increasing building sector energy efficiency, energy cost savings
for building owners and occupants, increased occupant comfort, and reduced emissions in
Delaware. Likewise, the Department expects modest increased cost with adoption of the
proposed amendments; however, the increases are to be offset by the benefits accrued to
the owners.
Additionally, the 2018 IECC is already the most flexible version of the code
developed to-date. This is in part due to changes to the Energy Rating Index (ERI)
compliance pathway which does not exist in the current version of the Delaware energy
code and will be a new option for Delaware builders. The ERI will add a new
compliance option for homebuilders in addition to the prescriptive and performance
pathways already present in the 2012 IECC. With guidance from the Coalition, the
DCCE also finds that the 2018 IECC and ASHRAE 90.1-2016 versions will help the
Department to meet the goals of Governor Carney’s U.S. Climate Alliance commitment
to reduce the State’s greenhouse gas emissions 26 to 28 percent from 2005 levels by
2025.
The Department has the statutory basis and legal authority to act with regard to
the proposed amendments to 16 Del.C. §7602, Delaware’s Energy Conservation Code
Act. The Department published its initial proposed Amendments in the November 1,
2019 Delaware Register of Regulations. Thereafter, the public hearing regarding this
matter was held on December 3, 2019. There were nine (9) members of the public in
attendance. Pursuant to Delaware law, the hearing record (“Record”) remained open for
fifteen (15) additional days subsequent to the date of the public hearing for receipt of
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public comment. The Record formally closed with regard to public comment at close of
business on December 18, 2019, with thirteen (13) additional comments received
(including one (1) comment previously received and marked as an exhibit during the
public hearing) by the Department during the post-hearing phase of this regulatory
promulgation.
After the record closed, the Department’s Division of Climate, Coastal, and
Energy staff prepared a Technical Response Memorandum (“TRM”), attached hereto as
Appendix “B”, at the request of this Hearing Officer.
It should be noted that all notification and noticing requirements concerning this
matter were met by the Department as required by law.
II.

SUMMARY OF THE PUBLIC HEARING RECORD:
The Record consists of the following documents: (1) a verbatim transcript; (2)

seventeen (17) documents introduced by Department staff at the public hearing held on
December 3, 2019, and marked by this Hearing Officer at the time of the hearing
accordingly as Department Exhibits 1-17; and (3) a Technical Response Memorandum
(“TRM”). The Department’s person primarily responsible for the drafting and overall
promulgation of the proposed Amendments, Jessica Quinn, Planner IV, Division of
Climate, Coastal, & Energy, developed the Record with the relevant documents in the
Department’s files.
As stated previously, a TRM was provided by the Department’s expert staff. The
TRM responded to twenty-three written comments received, that of which nineteen
comments were in support of the Department’s proposed revisions to 7 DE Admin. Code
2101. The supporting comments received, highlighted that the adoption by reference of
ASHRAE 90.1-2016 and 2018 IECC in their entirety will have numerous benefits
including increased energy efficiency, reduced energy costs for Delaware building
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occupants and owners, reduced greenhouse gas emissions and air pollution, and improved
building safety and resilience.
Multiple comments also highlighted stakeholders’ opposition to the amendments
that the Department considered during the development of the proposed regulation, but
ultimately chose to exclude from the proposed Amendments. Most notably, the
amendments to the residential provisions of the 2018 IECC that the Department
considered would weaken the air sealing requirements on smaller homes by allowing up
to 5 ACH instead of enforcing the 3 ACH limit in the model code.
The Department’s DCCE is prepared to provide the local code enforcement
officials, builders, and design professionals with training following promulgation of these
regulations to assist the stakeholders in obtaining the technical assistance needed during
the transition period to adapt to the new codes.
The Department does not believe that the technical comments warrant a
substantive change to the proposed regulations and recommended that the Secretary
adopt the proposed amendments as the final amendments to 7 DE Admin. Code 2101.
Accordingly, the Department’s proposed Amendments are attached hereto as Appendix
“A” for the Secretary’s review.
I find that the DCCE’s TRM offers a detailed review of the proposed
Amendments, identifies all the concerns raised by the public, and responds to the
concerns in a balanced manner, accurately reflecting the information contained in the
Record. Thus, the aforementioned TRM is attached hereto as Appendix B and expressly
incorporated herein as such.
The Department's presiding hearing officer, Theresa L. Newman, prepared a
Hearing Officer's Report dated March 20, 2020 (Report). The Report recommends certain
findings and the adoption of the proposed Amendments, as attached to the Report as
Appendix A and expressly incorporated herein as such.

5

III.

RECOMMENDED FINDINGS AND CONCLUSIONS:
Based on the Record developed, I find and conclude that the Department has

provided appropriate reasoning regarding the need for the proposed amendments to 7 DE
Admin. Code 2101: Regulations for State Energy Conservation Code, specifically, to
adopt by reference the 2018 IECC and ASHRAE 90.1-2016 in their entirety.
Accordingly, I recommend promulgation of the same, in the customary manner provided
by law.
Further, I recommend the Secretary adopt the following findings and conclusions:
1.

The Department has the statutory basis and legal authority to act with

regard to this proposed regulatory promulgation, pursuant to 16 Del.C. §7602.
2.

The Department has jurisdiction under its statutory authority, pursuant to 7

Del.C. Chapter 60, to issue an Order adopting these proposed Amendments as final;
3.

The Department provided adequate public notice of the initial proposed

Amendments and all proceedings in a manner required by the law and regulations, and
provided the public with an adequate opportunity to comment on the same, including at
the time of the public hearing held on December 3, 2019, and during the 15 days
subsequent to the hearing (through December 18 , 2019), before making any final
decision;
4.

Promulgation of the proposed Amendments to 7 DE Admin. Code 2101,

Regulations for State Energy Conservation Code will enable the Department to adopt by
reference the 2018 IECC and ASHRAE 90.1-2016 in their entirety, pursuant to 16 Del.C.
§7602, Delaware's Energy Conservation Code Act;
5.

The Department has reviewed the proposed Amendments in the light of

the Regulatory Flexibility Act, consistent with 29 Del.C. Ch. 104, and believes the same
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to be lawful, feasible and desirable, and the recommendations as proposed should be
applicable to all Delaware citizens equally;
6.

The Department’s proposed regulatory Amendments, as initially published

in the November 1, 2019 Delaware Register of Regulations, and as set forth in Appendix
“A” hereto, are adequately supported, are not arbitrary or capricious, and are consistent
with the applicable laws and regulations. Consequently, they should be approved as final
regulatory Amendments, which shall go into effect ten days after their publication in the
next available issue of the Delaware Register of Regulations; and
7.

The Department shall submit the proposed Amendments as final

regulatory amendments to the Delaware Register of Regulations for publication in its
next available issue and provide such other notice as the law and regulation require, and
the Department determines is appropriate.

Theresa Newman
Public Hearing Officer
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Appendix B: Technical Response Memorandum
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