In The Matter Of:
DNREC
Andrew and Maureen Bolduc

Hearing - Docket 2020--\W-0009
April 15, 2020

Wilcox & Fetzer, Ltd.
1330 King Street
Wilmington, DE 19801
email: depos@wilfet.com, web: www.wilfet.com
phone: 302-655-0477, fax: 302-655-0497

’
‘A

WILCOX & FETZER LTD.




DEPARTMENT OF NATURAL RESOURCES & ENVI RONMVENTAL CONTRCL
OF THE STATE OF DELAWARE

RE: Andr ew and Maur een Bol duc
Application to Conduct
Mai nt enance Dr edgi ng and
After-The-Fact Authori zati on
of a Dock Extensi on
Docket #2020- P- W 0009

N N N N N

Virtual Public Hearing
D al -1 n Nunber: 1-408-418- 9388
Access Code: 717 295 425

Wednesday, April 15, 2020
6:00 p. m

BEFORE: Theresa Newman, Hearing Oficer

FOR THE Dl VI SI ON: Julie Mlina, DNREC

-- Transcript of Proceedings --

W LCOX & FETZER
1330 King Street

WIl m ngton, DE 19801
(302) 655-0477
ww. Wi | fet.com

'

'ild[i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

TABLE OF CONTENTS

| nt roducti on by Ms. Newman.

| ntroduction by Ms. Mlina e e
Entry of Departnent's Exhibits 1 through 9.

Presentati on by Ms. Maurneyer .
Entry of Applicant Exhibit 1

Remar ks by M. Bol duc

Concl usory Remarks by M. Newman.

Certificate of Reporter

Page

11
17

18
25

25

26

28

'

s l&&i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

MS. NEWWAN:  All right. So good
eveni ng. | believe everyone is present now
that is supposed to be, so w're going to go
ahead and begin the virtual public hearing.

Thank you all for taking the tine
out of your busy schedules to connect with us
t oday.

The date is April 15, 2020, and we
are here this evening to provide a fornal
platformfor the State of Del aware Depart nent
of Natural Resources and Environnent al
Control to conduct this public hearing on the
permt application submtted by Andrew and
Maur een Bol duc for a dock and dredgi ng
permt.

My nane i s Theresa Newran, and
Secretary Garvin has appointed ne to serve as
tonight's hearing officer for the fornal
pr oceedi ng.

There have been changes nade to the
DNREC s st andard heari ng protocols,
necessi tated by Del aware's ongoi ng state of
energency due to the COVI D-19 pandem c.

First and forenost, this hearing is
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bei ng conducted virtually. Staff is not all
together in the sane room Everyone is
partici pating i ndependently at their own
respecti ve |l ocati ons.

VWile there is no sign-in sheet to
docunent physical attendance toni ght, WDbEx
does generate a list of those that are
virtually present for this proceedi ng so that
the Departnent can still have a record of
t hose who have el ectronically joined this
eveni ng.

And, again, | thank everyone for
their interest in this nmatter.

At the concl usion of these
introductory remarks, | wll be turning it
over to Departnent staff, who wll be naking
a formal presentation regarding the permt
application before us tonight, for the
benefit of the fornmal hearing record being
gener at ed.

There is a court reporter virtually
present, who will prepare a verbatim
transcript of the hearing toni ght pursuant to

the statutory requirenent for DNREC to have
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t he sane prepared.

And, as al ways, that transcript
w |l be posted on the hearing web page
dedicated to this matter as soon as it is
recei ved.

Pl ease note that the Departnent
wll not be accepting any coments in
real -time during the hearing this evening.

DNREC w shes to ensure, however,
that everyone is enabled to offer their
comments for inclusion into the record being
generated in this natter.

Therefore, in all DNREC virtual
heari ngs, and until further notice, the
record will renmain open for a m ni num of 15
days foll ow ng tonight's heari ng.

In nore conplex cases, and in the
event a request is received for a |l onger
period of tinme, an extension of that time for
t he public comment nmay be granted. However ,
I woul d encourage those who have joined the
hearing this evening to check the web page
dedicated to this public hearing matter by

going to DNREC s web page by clicking on the
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tab for Adm ni strative Law Secti on and
viewwng all related details to this hearing.

Al l nechani sns previously avail abl e
by which to offer coment renmi ns, the
el ectronic comment form via e-mail, and via
USPS.

Al so, the follow ng protocols
remain in place for the DNREC public hearing.

All coment received nust be solely
limted to the subject matter of tonight's
heari ng.

All coments pertinent to the
subject matter of this virtual hearing wl|l
be i ncorporated into the record being
generated in this natter.

In order to ensure that everyone
who wi shes to offer comment for the
Secretary's consideration is accommbdat ed,
the record in this matter shall remai n open
for a full 15 days followi ng tonight's
proceedi ngs, or through Thursday, April 30,
2020.

There is only one authentic record

of the fornmal proceeding tonight, and it is
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the official court reporter's verbatim
transcri pt.

The statutory purpose of tonight's
hearing is to build a record wwth regard to
the application submtted by Andrew and
Maur een Bol duc for a dock and dredgi ng
permt.

A record consisting of the
transcript for tonight's hearing, all witten
comments, all exhibits, and ny report wll be
reviewed by the Secretary.

The Secretary will ultinately issue
an order follow ng that review process,
containing his decision on this matter and
t he reasons therefor.

There will be no Q and A session
permtted during this hearing, nor will any
real -time comments be accepted via this
virtual platformduring the course of
toni ght's proceedi ng.

Lastly, it is inportant to note
t hat no deci sion has al ready been made by the
Departnment, nor will any deci sion be nmade

tonight, with regard to the application
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subm tted by Andrew and Maureen Bol duc for a
dock and dredging permt.

Agai n, the record bei ng gener at ed
in this nmatter shall remain open for 15 days
fromtoday's date so that the nenbers of the
public have anpl e opportunity to offer
witten comment for the Secretary's
consi deration, should they wsh to do so.

Witten comment nay be received by
t he Departnent up through Thursday, April 30,
2020.

Comments may be submtted through a
comment formlink on the hearing page or via
e-nmai |l at DNRECHeari ngConment s@lel awar e. gov,
or via the U S. Postal Service at the
physi cal address for DNREC i ndi cated on the
heari ng page and/or the public notices
previously issued in this matter.

Witten comments to DNREC may not
be submtted using social nedia platforns
such as Twi tter, Facebook, YouTube or text
nmessagi ng.

It is inportant to note that all

comment received either through the USPS or
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via the electronic nmechani sns noted just now,
as long as it is received by the Departnent
on or before April 30th, wll bear the sane,
exact weight and will be considered equally
by the Secretary prior to making his final
decision in this matter.

The ulti mate deci si on regardi ng the
matter is nade by DNREC Secretary Garvin.

This formal hearing tonight acts as
a nechanismto enabl e the Departnent to both
t horoughly vet this proposed action to the
public and to Il et the public know the vari ous
ways whi ch comment nmay be submtted for
Secretary Garvin's consideration if so
desi red.

Wth that being said, | amgoing to
hand it over to you, Julie. Are you ready?
Do you have your presentation avail abl e?

M5, MOLI NA: Yes, | can add it.

MS. NEWVAN: Ckay. So if you would
li ke to begin when you are ready.

MS. MAURMEYER: This is Evelyn, and
I cannot hear Jduli e. Un | can't hear the

audi o from her. I heard you perfectly,
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Theresa, but | don't hear Julie.

M5, NEWVAN: Julie hasn't begun. I
think she will give her introduction when she
i s ready.

M5. MAURMEYER: Oh, okay. ' m
sorry. I thought she was --

M5, NEWWVAN: No probl em

M5, MOLI NA:
t he slide show.

M5, NEWWVAN:
t he slide show?

M5, MOLI NA:

M5, NEWVAN:

You are a paneli st. |

not allow ng you -- it
share your screen?
M5, MOLI NA:
MS. NEVWAN:

if it does it now.

I'"mnot able to add

You are unable to add

No.

G ve ne one nonent.

m not sure why it's

'"s not allowing you to

No, it's not.

Al right. Let's see

Try it now.

M5, MOLI NA: There we go. Per f ect.
Are you able to view it?

MS. NEWWVAN: Yes.

M5. MAURMEYER: Yes, | see it

as wel | .

This is Evel yn.

Thank you.
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MR, BOLDUC: Yes.

M. MOLI NA: Okay. So, again, |
just want to thank you for being here
t oni ght. My nane is Julie Molina, and |I'm an
envi ronnent al scienti st. And | work with the
Wet | ands and Subaqueous Lands Section for
DNREC.

I just wanted to reiterate that we
are here today in a virtual capacity due to
the state of energency that was authorized on
March 13, 2020.

Part of that state of energency
i ncluded the fact that public hearings had to
be noved to a virtual setting in order to
prevent the comunity transm ssi on of
Covl D- 19.

So, again, the purpose of today's
hearing is to provide the public a conment
peri od on Andrew and Maureen Bol duc's
application to conduct mai ntenance dredgi ng
and for the after-the-fact authorization of a
dock extensi on.

They have applied for a subaqueous

| ands permt. And that permt would
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aut hori ze, if approved, the construction
activity.

The project is |located off of
Wite's Creek. You see here this is a zooned
out extent, and then where the yellow star is
is where the project is |ocated at the dead
end of an unnaned | agoon.

There is a zooned in extent of the
pr oj ect . It is highlighted in yell ow here,
and it's |l ocated at 32408 Holly Terrace Road
in Ccean Vi ew.

So | did want to speak to the
initial project overview. You can see that
the area is highlighted in red.

The project was initially proposed
to nechani cally mai nt enance dredge 110 cubic
yards of nmaterial to a depth of negative
4 feet nean | ow water.

And you can see off on the original
project plan that it was originally proposed
for a dredging activity to take place up to
t he | agoon centerline.

And it was al so proposed to di spose

into a previously approved borrow pit in the
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| ocati on of Dagsboro, Del awar e.

The project was placed on a 20-day
public notice period fromApril 4, 2018 to
April 24, 2018.

We have received one witten
conment in objection fromthe public.

Al so, during the notice period, the
D vision of Fish and Wldlife gets sent a
copy of the project review for any speci es of
concern. They did not find species of
concern docunented in the dredge | ocati on,
but there were recomendati ons made for
time-of-year restriction to protect eastern
ti ger sal amander | ocated at the di sposal
site, so that would be incorporated as a
special condition of the permt.

Al so during the review, the project
is sent to the G oundwater Protection Branch,
and they evaluate for any concerns between
the dredged material at the disposal site and
then potential to inpact groundwater. And
they determ ned that there was no groundwat er
cont am nati on.

As part of the regulatory review
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for the Wetl ands and Subaqueous Lands
Section, we were | ooking at the controlling
wat er depth for the area, because, you know,
regul ati ons speak to not dredgi ng deeper than
controlling water depth.

You can see here in this i mge that
this is bathynetry that was taken at an
average nean low tide. And you can see it in
this particular area adjacent to where the
project is |located, on the dead end of the
lagoon it's a | ow as negative point eight at
mean | ow water, and then gradually it noves
to 2 feet.

This is the sane data map show ng
the bathynetry for the entire | ooki ng where
the project is |located and t hen extendi ng
further.

You can see here that the depths do
not reach negative four feet nean | ow water.
It stays consistent with readi ngs for an
average of 2 feet.

So as part of the permtting
process, there were changes nmade to the

pr oj ect . As part of the regul atory review,
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the conpliance on the property to see if
there is any structures that need to brought
into conpliance.

We did find that there was a
previ ously aut hori zed 4-by-25-foot-1ong dock
aut hori zed by SA-199/ 09. However, on site
there was a 4-by-26-foot-1ong dock with an
addi tional five feet | ong steps.

We requested that the applicant
proceeded within this application to foll ow
the process of the after-the-fact permt
approval .

Anot her nodi fication that was mde
during the permtting process is that the
dr edge | ocati on was changed from the | agoon
centerline to ten feet away from the adj acent
property | i nes.

The property owner to the north
submtted a letter of no objection, so their
shared property line is the northern Iimt of
t he project.

And then, as | nentioned to you
about before, the dredge depth m nimzed from

the initial request of negative four feet
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nmean | ow water to negative three feet nean
| ow wat er .

This is the final project overview.
This shows the dock extension. It shows the
access steps as well as the one foot
overbuilt on the dock.

And then this shows the area
proposed to be dredged. You can see that the
cubi c yards material changed due to the
foot print changi ng, and now the applicant is
requesting to nechanically mai ntenance dredge
153 cubic yards of nmaterial; and, again, as |
nmenti oned before, to a depth of negative
three feet nean | ow water.

And then, as you can see with the
areas outlined in red, they are not dredged.
They are not proposing to dredge within 10
feet of any property lines that did not
submt letters of no objection.

The di sposal | ocation has remai ned
the sane fromthe initial application, and
this shows the | ocation on the aerial view

It is a previously approved borrow

pit di sposal area | ocated northeast of the
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intersection of Irons Lane and A d MII| Road.

I would |like to introduce the
exhi bits for DNREC.

Exhibit 1 is the state of
ermer gency.

Exhibit 2 is the state | aw and
regul ati on regardi ng subaqueous | ands.

Exhibit 3 is the draft application.

Exhibit 4 is the final application.

Exhibit 5 is the letter of no
obj ecti on, but because the property owner has
changed that letter nore recently, rather.

Exhi bit 6, SA-199/009.

Exhi bit 7, public notice docunent.

Exhi bit 8, DNREC public hearing
present ati on.

And Exhibit 9, comments received
prior to the hearing.

V5. NEWAN: Okay. Geat. W have
nine exhibits that you would like to mark for
the record that you previously provided to ne
el ectronically.

So | do have the exhibits that you

provided, and | hereby mark those exhibits as
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Department Exhibits 1 through 9 into the
record.

Is that all you have for tonight,
Ms. Molina?

M5, MOLI NA: Yes.

M5, NEWVAN: Okay. G eat. I will
add, at the end of the hearing, if we can
pul | that page back up, or if you just want
to leave it here for now, if M. Maurneyer
does have a slide show, that's fine. W can
do so al so.

But at this tinme | am going to now
hand this over to Evelyn and ask you to begin
your presentation.

MS. MAURMEYER: Yes. Thank you
very much, Theresa. And, Julie, thank you
very much for the very conplete history of

t he project.

So ny comments will be brief.
First of all, let nme start out by introducing
nysel f. My nane is Evel yn Maur neyer. I am

wth the consulting firm Coastal and
Estuari ne Research | ncorporated based in

Del awar e.

'

'ild[i
WILCOX & FETZER LTD
Registered Professional Reporters

(302) 655-0477
www.wilfet.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

19

| established the firmin 1981, so
it's been nearly 40 years that | have been
wor king on projects simlar to this, docks,
pi ers, mai ntenance dredgi ng projects,
wet | ands wor k, and so forth.

And by way of educati onal
background, | have a master's and Ph. D
degree fromthe University of Del aware
speci alizing in coastal geol ogy.

And as | nentioned, ny professional
background, | have been doi ng environnent al
consulting in Sussex County, Del aware, since
1981.

Julie already sunmmari zed t he
original application that was submtted on
February 27, 2018. And the project went out
on public notice fromApril 4th to 24th,
2018.

On April 16th, the adjacent
deep-end adj acent property owner, M. Kevin
Laws, submtted a letter of support to DNREC
supporting the proposed project.

However, on April 18th, there was a

|l etter of concern and objection from a
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property owner across the | agoon, and that
gentl enan noted that M. Bol duc did not own
to the centerline of the | agoon.

The early docunentation that we had
goi ng decades back, M. Bol duc's father
actual ly had owned the property, the plaque
of the Holly Ri dge Terrace did show that the
properties went to the centerline of the
| agoon.

Nonet hel ess, we proposed only to
dredge to the centerline so that the work
woul d be on M. Bol duc's property.

So the adj acent property, opposite
shore property owner, pointed out he did not
believe that M. Bol duc owned to the center
of the | agoon.

Subsequently, M. Bol duc did have a
survey prepared that was submtted to DNREC
on Septenber 17, 2018, which showed that the
property |ine ends at the bul khead, not at
the centerline of the | agoon.

The second concern voi ced was t hat
dr edgi ng woul d cause col | apse of the bul khead

by the gentl eman who was obj ecti ng.
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M. Bol duc -- he maintained that
the renoval of the nmud woul d cause the
col | apse of his bul kheads. But M. Bol duc,
whose profession was lining with OSHA
training -- and, M. Bolduc, | wll let you
comment with greater detail -- maintained
that the mud in the |agoon is a class C-80
material with no structural ability.
Therefore, it's unlikely that the nud is
hol di ng up the bul khead, and its renoval
woul d not cause the bul khead fail ure.

And | want to point out that the
dredging is going to be at a m ni rum of
10 feet fromthe bul khead and in sonme areas
even nore.

Secondly, in regard to this,

M. Bolduc did agree to pay half the cost of
a proposal by Drawi ng Mari ne Construction to
install pilings to stabilize M. Bolduc -- to
stabilize the bul khead.

So even though we are not -- we
have no expectation that dredging ten to nore
feet away wll cause failure of the bul khead,

M. Bolduc was willing to spend $2,000 to
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have pilings put in to further stabilize that
bul khead.

The third area of concern was t hat
t he dump trucks hauling away the dredged
materi al would stretch the roadway.

And even t hough the objector
noted -- and | quote -- "there is no doubt
that the canal needs to be dredged,"” as | ong
as his concerns were net, he would sign off
on the project.

And we noted that the contractor,
Droney Marina Construction, is |licensed,
bonded, and insured. And any danage to the
roadway woul d be repaired.

But | also want to note that this
particul ar contract, who is based in
MIlville, Delaware, the adjacent town,
routinely drives his dunp trucks on roadways
such as this and has never had an issue with
roadway damage.

So we feel that objector's concerns
wer e addr essed. M . Bol duc hel d subsequent
di scussi ons and neetings with Julie in ny

absence, and it was ultinmately nodified to
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dredge only to a depth of m nus three feet
mean | ow water, so there was additi onal
m nimzation that M. Bol duc agreed to.

On Novenber 7th in an e-mail,
Novenber 7, 2019, the objector formally
w t hdrew hi s approval of the dredgi ng
pr oj ect .

We t hought that the agreenent was
reached, that the placenent of the -- the
pl acenent of pilings would help stabilize the
bul khead, there was going to be no damage to
t he roadway, and the ownership i ssue was
resol ved.

Nevert hel ess, the gentl enan, after
sayi ng he would sign off on the project,

W t hdrew hi s approval .

So the public notice of the public
heari ng was then published in March 18th of
2020.

So in summary, | would like to
stress that the project is definitely
necessary. Julie provided depths data
showi ng that that part of the |agoon is

clearly not navigable at low tide. And as a
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wat erfront property owner, | do believe that
it is M. Bolduc's right to have ingress and
egress to his docking facility.

M. Bol duc agreed to reduce the
dredging from4 feet to 3 feet at nean | ow
tide. That would still serve his boating
needs. And nost significantly, he worked for
a good half year, if not longer, wth the
gentl enan who objected to the project to
reach a resolution, willing to add $2,000 to
cone to sone agreenent.

And then, for reasons unknown to
us, that was suddenly w t hdrawn, and here we
are at the hearing.

So, once again, | believe
M. Bol duc has net all of the requirenents
and the recommendati ons by the Wetl ands and
Subaqueous Lands Section, so | sincerely hope
that his project will be approved as
nodi fi ed. Thank you very nuch.

M5, NEWVAN: Thank you, Ms.

Maur neyer . Does t hat concl ude your
present ati on?

V5. MAURMVEYER: Yes, it does. That
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concl udes ny presentation. | did submt by
e-mail just an outline of the points that I
was naki ng. If that makes it into the
exhibits, it would be Exhibit Nunber 10. | f
it doesn't make it into the exhibits, ny
verbal testinmony which will appear in the
transcript wll serve as ny exhibit.

V5. NEWVAN: Okay. Wuld you |ike
to mark this in, rather, as the applicant's
Exhi bit Nunber 17?

M5. MAURMEYER: Yeah, we can do
t hat . Certainly, that wll be fine. ' m
sorry. I thought we were just going
sequential ly. But if one through nine were
t he wetl ands, then we could have -- | just
have the one exhibit, which is ny testi nony.
Thank you.

M5, NEWVAN: Ri ght. Per f ect . That
was actually the Departnent's exhibits. So,
as the applicant, | wll accept the docunent
that was submtted electronically as
Appl i cant Exhi bit Nunber 1.

M5. MAURMEYER: Thank you. And

t hat does concl ude ny presentation.
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M5. NEWWAN:  Thank you. Ckay.
Wll, I don't believe that we had any ot hers.
M. Bol duc, is there anything that you woul d
he |Ii ke to add?

MR. BOLDUC: I think Evel yn covered
everything very thoroughly, and that
basically just, you know, the classification
of the spoils is self evident when you stand
in the lagoon at lowtide, it's 3 feet to the
bottom which | feel is a safety issue for
anybody nmaneuvering in a boat or sonething.

O her than that, you know, | think
Evel yn handl ed everyt hi ng.

MS. NEWWVAN: Okay. Al right.
Thank you. Julie, before we sign off, is
there anything you would like to add?

M5, MOLI NA: No, | think the
presentati on was subm tted.

M5, NEWVAN: Okay. G eat.

Wonder f ul . I thank you all for attendi ng.

Thi s now concl udes the hearing for
t oni ght . And, again, the record will remain
open t hrough April 30, 2020 for comments to

be received pertaining to tonight's hearing.
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The hearing is now adj our ned at

(Adj ourned at 6:28 p.m)

6:28 p. m
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CERTI FI CATE

I, Lorena J. Hartnett, a Notary Public and
Regi stered Prof essional Reporter, do hereby certify
that the foregoing is an accurate and conpl ete
transcri ption of the proceeding held at the tinme and
pl ace stated herein, and that the said proceedi ng
was recorded by ne and then reduced to typewiting
under nmy direction, and constitutes a true record of
the testinony given by said w tnesses.

I further certify that | amnot a rel ative,
enpl oyee, or attorney of any of the parties or a
relative or enpl oyee of either counsel, and that |
amin no way interested directly or indirectly in
this action.

IN WTNESS WHEREOF, | have hereunto set ny
hand and affi xed ny seal of office on this 29th day

of April 2020.

Lorena J. Hartnett
Regi st ered Prof essi onal Reporter
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