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STATE OF DELAWARE ENVIRONMENTAL APPEAL BOARD 
       
 
 
 
APPEAL OF WELL PERMIT   APPEAL NO. EAB 2020-02 
APPLICATIONS #267708 AND 
#267709 
 
 

 
JOINT COMPENDIUM OF EXHIBITS 

 
1. Lewes Board of Public Works service Area Map   

2. Letter from Darrin Gordon to Alan Pongratz – November 7, 2019  

3. Letter from Alan Pongratz to J. Frank Peter – January 7, 2020  

4. Lewes BPW Resolution 13-004  

5. Letter from DNREC to Wendell Alfred – October 12, 2016  

6. Letter from Darrin Gordon to J. Frank Peter – July 20, 2020  

7.  E-mail Exchange between J. Frank Peter and Matthew Hartigan  

 
DEPARTMENT OF JUSTICE 
 
/s/ Kayli H. Spialter, Esq.   
Kayli H. Spialter, Esquire (#5955)  
820 North French Street 
Wilmington, DE 19801  
(302) 577-8508 
Kayli.Spialter@delaware.gov  
Attorney for the Delaware Department 
of Natural Resources and Environmental 
Control 

TARABICOS GROSSO, LLP 
 
/s/ Daniel F. McAllister, Esq.           
Daniel F. McAllister, Esquire (#4887) 
Michael J. Hoffman, Esquire (#5349)  
100 Commons Blvd, Suite 415  
New Castle, DE 19720 
(302) 757-7816 
dan@tarabicosgrosso.com   
Attorneys for Board of Public Works 
of the City of Lewes 
 

       
Dated: September 11, 2020   

mailto:Kayli.Spialter@delaware.gov
mailto:dan@tarabicosgrosso.com
Sascha Mohammed
Cross-Out

Sascha Mohammed
Inserted Text
Appeal # is incorrect. Should be 2020-05.
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jfpeter@comcast.net

From: Hartigan, Matthew (DOS) <Matthew.Hartigan@delaware.gov>

Sent: Monday, January 13, 2020 9:43 AM

To: jfpeter@comcast.net

Subject: RE: FW: BPW CPCN

Hi Mr. Peter; the relationship between the City of Lewes and the BPW is the subject of the superior court case I 
referenced. My understanding of the case is that the City of Lewes claims the BPW is subject to it, while the BPW claims 
to be an independent body.  
 
The commission has issued CPCN’s to the BPW in the past, but I’m not aware of any commission precedent or decision 
that had to make the distinction identified in 203C(m) regarding the BPW. 
 
Matt 
 
Matthew R. Hartigan, Deputy Director 
Department of State | Delaware Public Service Commission  
861 Silver Lake Boulevard | Suite 100 | Dover, DE  19904 
(302) 736-7532 | matthew.hartigan@delaware.gov 
 

From: jfpeter@comcast.net <jfpeter@comcast.net>  
Sent: Saturday, January 11, 2020 11:39 AM 
To: Hartigan, Matthew (DOS) <Matthew.Hartigan@delaware.gov> 
Subject: RE: FW: BPW CPCN 

 
Thank you for your follow-up.  I agree that the DNREC 200’ rule guides the process.  In preparing my appeal, I reread 
Title 26 again.  I see that the basis of compliance with a CPCN includes compliance with Titles 7, 16 and 26, and there is 
authority for the PSC to suspend or revoke a CPCN, or assess penalties for non-compliance.  This is helpful in that BPW is 
granted their territory by the CPCN that requires compliance with Title 7.  Title 7 establishes that a utility’s water main is 
reasonably available if it is 200’ of less away from the building using the water.  If the distance is more than 200’, DNREC 
must issue a potable well permit provided the other standard conditions are satisfied.  Provided other standard 
conditions are satisfied, DNREC must issue nonpotable well permits whether or not a the location is in a service territory 
defined by a CPCN.  Should BPW object to well permits meeting the DNREC requirements , BPW would be in material 
noncompliance with the requirements of their CPCN.  In this situation the PSC is authorized to suspend or revoke the 
utility’s CPCN or penalize the utility. 
 
It is my understanding that BPW was issued the CPCN (not the City of Lewes), and that the City of Lewes does not own 
BPW.   BPW has its own Charter and acts as an independent identity making it not a municipally-owed water utility, 
water district or water authority created and operated under Titles 9 and 16.  Please make a determination and inform 
me how the PSC classifies the BPW concerning the provisions of Title 26, Section 203C(m). 
 
Your timely response is much appreciated as I am preparing my Appeal an have a very limit time to do so. 
 
Thank you 
 
J. Frank Peter 
116 Front Street  Unit 16 
Lewes, DE 19958 
jfpeter@comcast.net 
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302-853-0789 
 

From: Hartigan, Matthew (DOS) <Matthew.Hartigan@delaware.gov>  
Sent: Thursday, January 9, 2020 3:30 PM 
To: jfpeter@comcast.net 
Subject: FW: FW: BPW CPCN 

 
Hi Mr. Peter; your voicemail to me today was garbled but I wanted to follow up on our conversation yesterday. I was 
able to find the e-mail below from Kevin Neilson which is the extent of our comment on the matter. Regarding the 200 
foot rule you referenced, since that is currently in a DNREC regulation the Environmental Appeals Board is the 
appropriate venue to resolve the issue. I would also point you to the current Delaware Superior Court case number 
S19C-07-021 between the City of Lewes and Lewes Board of Public Works regarding the annexation issue and the BPW’s 
right to serve.  
 
Matt 
 
Matthew R. Hartigan, Deputy Director 
Department of State | Delaware Public Service Commission  
861 Silver Lake Boulevard | Suite 100 | Dover, DE  19904 
(302) 736-7532 | matthew.hartigan@delaware.gov 
 

From: Neilson, Kevin S (DOS) <Kevin.Neilson@delaware.gov>  
Sent: Tuesday, March 12, 2019 4:53 PM 
To: Frank Peter <jfpeter@comcast.net> 
Cc: Driggins, Lisa (DOS) <Lisa.Driggins@delaware.gov> 
Subject: RE: FW: BPW CPCN 

 
Mr. Peter, 
 
I understand that the parcel number of the property that you are inquiring about is 335-8.00-9.00. 
 
There is a Water CPCN issued to the LBPW for the property. 
 
The Property is in the LBPW’s approved electric service territory. Municipal electric territories were determined in PSC 
Regulation docket 34 and there have been updates to the original service territories over the years. 
 
The LBPW is not required to obtain a CPCN for wastewater according to Delaware Code and no CPCN has been issued for 
this property. 
 
I am not a lawyer and the Commission nor its staff can advise you. You should consult with a lawyer if you have further 
questions concerning the LBPW. 
 
Thanks, Kevin 
 
 
Kevin S. Neilson  
Regulatory Policy Administrator  
Delaware Public Service Commission 
861 Silver Lake Blvd  
Cannon Bldg, Suite 100  
Dover, DE 19904  
(302) 736-7514 
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From: Frank Peter [mailto:jfpeter@comcast.net]  
Sent: Tuesday, March 12, 2019 3:59 PM 
To: Neilson, Kevin S (DOS) <Kevin.Neilson@delaware.gov> 
Cc: Driggins, Lisa (DOS) <Lisa.Driggins@delaware.gov> 
Subject: Re: FW: BPW CPCN 

 
The parcel is 335-8.00-9.00.  Thanks for researching this. 
 
 
 
Sent from my Verizon, Samsung Galaxy smartphone 

 
-------- Original message -------- 
From: "Neilson, Kevin S (DOS)" <Kevin.Neilson@delaware.gov>  
Date: 3/12/19 11:34 AM (GMT-05:00)  
To: jfpeter@comcast.net  
Cc: "Driggins, Lisa (DOS)" <Lisa.Driggins@delaware.gov>  
Subject: FW: BPW CPCN  
 

Mr. Peter, 

  

What is the parcel number of the property? 

  

Thanks, Kevin 

  

  

Kevin S. Neilson  
Regulatory Policy Administrator  

Delaware Public Service Commission 
861 Silver Lake Blvd  
Cannon Bldg, Suite 100  
Dover, DE 19904  
(302) 736-7514 

  

From: Driggins, Lisa (DOS)  
Sent: Tuesday, March 12, 2019 10:34 AM 
To: Neilson, Kevin S (DOS) <Kevin.Neilson@delaware.gov> 
Subject: Fw: BPW CPCN 
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Kevin, 
 
This is the gentleman from Lewes. 
 
Lisa Driggins  

From: jfpeter@comcast.net <jfpeter@comcast.net> 
Sent: Tuesday, March 12, 2019 8:29:10 AM 
To: Driggins, Lisa (DOS) 
Subject: BPW CPCN  

  

Good Morning! 

  

Please confirm that you could only find record a CPCN for BPW covering water supply only.  That is my 
recollection of our meeting. 

  

Thank you again 

  

J. Frank Peter 

116 Front Street  Unit 16 

Lewes, DE 19958 

jfpeter@comcast.net 

302-853-0789 
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