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PROCEEDI NGS

CHAI R:

Good norning. M nanme is Dean Hol den,

Chai rperson of the Del aware Board of Environnent al
Appeal s. Before we begin, for those of you attending
i n person, please silent your electronic devices.

For those joining on the phone or online, please nute
your m crophone unless you are addressed by the Board
or it’s your turn to speak.

The purpose of today’'s hearing is for
t he Del aware Board of Environnmental Appeals to
consi der DNREC s Motion to Dism ss Appeal 2024-04.
That appeal was filed by M. Edward Bintz. The
appeal challenges two federal consistency
certifications issued by DNREC to the US Arny Corps
of Engineers in conjunction with the project and
devel opnment of US Wnd to create an offshore w nd
farm for power generation.

Notice of today’'s hearing in the
auditoriumat DNREC s offices at 89 Kings Hi ghway,
Dover, Del aware, and by virtual access, was posted on
the State of Del aware Secretary of State’'s public
nmeeting cal endar and on the Board’ s website. In

addi tion, public notice of this hearing was published
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in the News Journal and the Del aware State News.

The Del aware Board of Environnment al
Appeal s is a quasi-judicial body created by the
General Assenbly to hear appeals of decisions of the
Secretary of DNREC. The way the Board fulfills its
duties and responsibilities, including conducting
hearings, is established and governed by Del aware
Code, the Board’'s regul ations, and case | aw.

Il wll now introduce the Board nenbers
and Board staff. To ny left, M. M ke Horsey, M.
Deborah Wcks, and M. Robert Milrooney. And to ny
right, M. Zach Naylor, our Board’'s AG W al so have
with us today, |I’msorry, M. Janella Sapp as the
Board’'s adm nistrative assistant. The Appellant is
representing hinself.

And M. Bintz, if you would go ahead
and introduce yourself, please.

MR. BI NTZ:

Yeah, sure. Ed Bintz, the Appellant.

CHAI R:

Thank you, sir. The Appellee is
represented by Counsel today. Counsel, would you
I ntroduce yourself, please?

ATTORNEY TRAVER:

Yes. M nane is Sawyer Traver, the
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Deputy Attorney General representing DNREC.

CHAI R:

Thank you very much. Al right.

So DNREC, today DNREC will have up to
30 mnutes to argue in favor of its Motion to Dism ss
and may reserve any portion of that allotted tine for
rebuttal. That will be followed by 30 m nutes --- 30
m nutes for M. Bintz to argue against the Mdition to
Di sm ss.

Board nmenbers may ask questions during
argument or after the allotted tinme. The Board may
del i berate after the argunent have concl uded.

Counsel for DNREC, you nmay now proceed.

ATTORNEY TRAVER:

|"d like to reserve ten m nutes,

pl ease.

So, good norning. As | said, ny nane
Is Sawyer Traver. |'mhere representing DNREC on its
Motion to Dismss the foregoing appeal. This appeal

was brought chall enging DNREC s federal consistency
review of two applications for federal permts made
by US Wnd related to an of fshore wi nd project.
However, sinply put, the EAB cannot hear this appeal
because the federal regul ations governing federal

constituency review evince the limted nature of a
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state agency’s review and preenpt the jurisdiction of
t hi s Board.

Further, this appeal is outside of the
EAB' s 7 Del aware Code Chapter 60 jurisdiction.
Accordi ngly, DNREC seeks to dism ss this appeal as
the EAB | acks jurisdiction and the ability to redress
the federal consistency review at issue. So -.

MR. BI NTZ:

Excuse ne, I'msorry to interrupt, but
|’ m having a hard time hearing. The m crophone is
breaking up a little bit.

CHAI R:

One nmonent. We're noving caneras and
m cs around.

ATTORNEY TRAVER:

Is that better?

MR. BI NTZ:
Yeah, nmuch better. | appreciate it.
Thanks.
ATTORNEY TRAVER:
So, the coastal zone managenent
regul ations, the CZMA, | will try to avoid acronynmns,

but it’s alittle difficult here. The CZMA
regul ations preenpt the EAB' s review of this appeal.

No one promul gates those federal regulations that
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govern DNREC s federal consistency review of the US
W nd applications. Pursuant to these regul ations,
DNREC s federal consistency review gave DNREC t he
opportunity to concur, conditionally concur, or
obj ect as to whether US Wnd’'s federal permt
applications comply with state enforceabl e policies.
And an enforceable policy is any state | aw t hat NOAA
has deenmed conpliant with the requirenents of 15 CFR
Section 923.84(hb).

The regul ations inpose a strict six
nonth time limt to DNREC s review of the federa
applications. |It’'s a hard limt that can only be
extended by nmutually a sentence stay. Once that
clock runs, the State has no further input.
Concurrence will be presuned if the State does not
render a decision within that tinmefrane. State’'s
answer cannot be amended after six nonths.

Here, the clock ran on July 9th. For
the BOEM federal permt, the application was received
June 23rd, stayed on July 23rd, unstayed February
9th, and the decision was issued July 9th. So that’s
one nonth plus five nonths. For the Arny Corps, sane
thing. It was received Cctober 11th, stayed Novenber
11, February 9th through July 9th. So that was the

period of review.
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| nportantly, DNREC s federal
consi stency review is not an approval or a denial of
a state or federal permt, nor is it a final decision
of DNREC. Only BCEM or the Arny Corps --- and/or the
Armmy Corps can approve or deny US Wnd’s
appl i cati ons.

South Carolina’s Adm nistrative Law
Court, addressing a simlar challenge to a state
agency’s conditional concurrence issued in a federal
consi stency review of an entity’'s application for a
federal permt, summarized it aptly. Because a
condi tional concurrence has been issued, because
there is no procedure allowing a state to withdraw or
repl ace the conditional concurrence issued in this
case, because NOAA and BOEM consider the state’'s role
in the permtting process to be conpleted at this
point, i.e. the federal governnent has preenpted the
state agency’s invol venent beyond the point of
I ssuing a concurrence, and because it would lead to
absurd results under the federal statutory and
regul atory framework for the Adm nistrative Law Court
to review the federal permtting consistency
determ nation at issue, the court concludes that any
opinion it mght render would not have any effect in

addressing Petitioner’s injury and that the issue is
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thus nmoot. And that is the Billy Keyserling case
that | cited in ny brief, ny reply brief, 2016
West | aw 162- 7206 FH5.

Here, too, DNREC s authority under the
federal consistency review regul ations has ended with
the conclusion of the six nonth review period, and
DNREC' s further involvenent is preenpted by the sane
regul ations. Therefore, the EAB has no ability to
address the injuries alleged in this appeal.

Next, Appellant cites 7 Del aware Code
Section 6008 as grounds for the EAB's jurisdiction in
this case. However, this is unavailing for two
reasons. First, the CWVWP regul ations, that is DNREC s
policy for its federal consistency review, are not
pronul gat ed under Chapter 60, but rather find their
source of statutory authority in the federal CZNA
The CZMA requires the pronul gation of the CW
regul ations. As part of the State’s coast al
managenent program the State nmust submt the
procedures it will use to inplenment the federa
consi stency requirenents of the CZMA. That’'s 15 CFR
Section 923.52(a).

The CMP regul ations cannot be altered
absent federal approval through NOAA. Accordingly,
DNREC has no i ndependent statutory authority over the
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CMP regul ations. Because the CMP regul ati ons do not
arise out of 7 DELC Chapter 60, the EAB has no
jurisdiction to hear appeals regarding the CMP
regul ati ons.

And second, Del aware Code Section 6008
grants the EAB the authority to hear an appeal of a
deci sion of the secretary. But the conditional
concurrence is not a final decision of the secretary,
but one prelimnary part of the federal agency’s
review in issuing federal licenses and permts. It’s
just one step in the federal permtting process.
When BOEM and the Army Corps rendered deci sions on
t hose applications, there will be a final decision
ri pe for appeal in federal court.

In sum this appeal of DNREC s
conditional concurrence to US Wnd’'s federal permt
applications is inproperly for the EAB. The EAB s
jurisdiction is federally preenpted by the CZMA,
which explicitly limts State review of federal
permt applications to a six nonth period after which
the State’s concurrence is presuned. Until the
federal agencies issue a final decision on US Wnd’s
application, there is no right of appeal. Thus,
DNREC respectfully requests that the EAB dism ss this

appeal .
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CHAI R:

Questions fromthe Board?

MR. HORNE:

None here.

MR. HORSEY:

None.

MR. MJLROONEY:

| guess one, | do have one questi on.
So if the Board were to hear this appeal and find in
favor of the Appellant, what happens to the permt at
t hat point?

ATTORNEY TRAVER:

That is a good question, and that is
the absurd result the case was referring to that |
cited. So, if you were to find for Appellant after
that six nonth tinme period, it would effectively
nullify --- well, in theory, it could nullify the
condi tional concurrence that DNREC i ssued. But the
f ederal governnment already considers that concurrence
final because it was issued at the end of the six
nonth period, there’'s no tine left. They re already
proceedi ng through review, and | think they have a
time limt of their own for issuing their decisions.

So it would us into a no man’s | and.

If it nullified DNREC s conditional concurrence, then
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It would be as if we hadn’t issued any response and
f ederal governnment could presume our concurrence
anyway.

MR. MULROONEY:

Thank you.

CHAI R:

Any ot her questions fromthe Board?

Al right.

M. Bintz, the floor is yours.

MR. BI NTZ:

Sure. Just a couple of coments just
on the sort of the overall structure of the Coastal
Zone Managenent Act and how it kind of interacts with
t he Del aware coastal managenent plan. The way | | ook
at it is the federal --- the CZMA sort of establishes
a framework for states to adopt their own coasta
managenent plans. And so, the states will off and do
t hat and develop their plans, but they' re very nuch,
you know, sort of structured and designed by the
States, and then they cone back to the federal
governnment to have it sort of blessed or approved
that it neets the sort of the overall franmework that
t he governnment has --- has established through the
CZMA.

So last night, | was just |ooking

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N o o~ wWw N

N N N N NN P P PR R R R R R,
a A W N P O © 0O N O 00~ W N+, O

Page 15

t hrough a NOAA publication that’'s called, you know,
Coastal Zone Managenent Act Overview. And it says,
and 1'lIl read here just two sentences. The CZMA
provides the flexibility states need to design
prograns that best address |ocal chall enges and work
within state and | ocal |aws and regulations. This
approach neans state prograns can be set up in a
variety of ways as long as the CZMA requirenents are
met .

So, it's very nmuch a Del aware program
It just has to neet state --- state requirenents,
excuse nme, federal requirenments. And you know, the
Del aware program s going to be different than the
Maryl and program |It’s going to be different from
t he New Jersey program

So, to get started here, I'’mgoing to
first discuss why the Board has jurisdiction over ny
appeal and why it isn't preenpted. |I’Il then talk
about why it’'s covered by Section 6108. And m xed in
with that, I'Il also cover this question of finality,
or the issue not being right because it’s not a, it’s
asserted that it’s not a final DNREC deci sion.

So to start, I'’mnot sure if
everybody’s had a chance to read all the briefs, but

in the brief | filed on October 7th, you know, |
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di scussed the CZMA statute and its legislative

hi story and, you know, and that they support the
Board' s appeal jurisdiction. The statutory findings
of the CVA state in one of the sections, you know,
the key to protecting coastal resources is to
encourage the States to exercise their full authority
over |ands and waters in the coastal zone. And then
the legislative history says there’'s --- there’s no
attenpt to dimnish state authority through federal
preenption. The intent is for states to assune

pl anni ng and regul atory powers over their coastal
zones. So there’'s really no indication there that

t hose, you know, a preenption applies here. | nean,
t hey’ ve squeezed out the state through just a
mandat ed federal structure.

The preanble to NOAA s npbst recent
regul ati ons updating its consistency regul ations, and
that’s a | ot of what we’'re tal king about here is the
federal regulation and the Del aware program which
"Il refer to as the Del aware, as the DCMP. But the
preanbl e shows for these nost recent regul ati ons show
that state court jurisdiction over consistency
determ nations isn't preenptive. |In the preanble,
NOAA responded to a comment relating to the State of

Washi ngton Court of Appeals case with the Skokom sh
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I ndian Tribe, and it’s on the slides. Ch, by the
way, are the slides being changed as | speak, or
should I call out for slide changes?

MS. SAPP:

If you will just give ne one nonment and
then yes, you'll.

MR. BI NTZ:

Yeah, mne's --- okay. Yeah, |’mon
slide three right now

Ckay.

So, under the facts of the case, the
tribe challenged the state agency’s failure to object
to a consistency certification for a dam project.
And they failed to do this even though they sent a
| etter at the sane tinme, or at the tinme they were
doing it to the Applicant saying they thought it
didn't conply. So the commentator was --- was asking
NOAA to revise its regulations to clarify that state
agencies are required to concur or object to, clearly
concur or object a consistency certification.

And on the next slide, | talk about the
NOAA' s response. | don’t got to read the whol e
thing, but part of what it said was that the State,
and this is tal king about, you know, a Washi ngton

State litigation dealing with, you know, a
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certification being made by a party for, you know, a
proj ect subject to these rules.

It said the State has an obligation to
enforce its federally approved CFP, and then it goes
on and says NOA, the authorizing federal agency, does
not have authority to dictate to a state its
interpretation of its own law. Here, part of ny
claimis failure to conply fully with, you know,

Del aware notice requirenents and the different
conmponents of that.

I think NOAA s response, if we're
tal king about this state case, and there’s absolutely
no nention that sonmehow the court doesn’'t have to
have jurisdiction. And the discussion is clearly
t hat states have the responsibility of enforcing
their --- their CMPs. So it reflects both that
federal preenption doesn’t apply, and this is com ng
straight from NOAA, which you know, preenptively
governing regs right now and that state --- states
have a duty to enforce their CMPs. And it also
reflects that the state CMPs, coastal nanagenent
pl ans, are state |aw, not federal law. They're, it’s
a state law, they're subject to jurisdiction and
oversight by --- by state courts and state bodies.

The NOAA recognition in its preanble
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of, you know, state court jurisdictionis --- 1is
confirmed by a case that | cited in nmy brief with
Acnme Fill Corp. And in that case, a state agency
adopts, excuse ne, objected to Acne Fill’s
consi stency certification for expandi ng a waste
di sposal site. And while the court case was pending,
Acme, who had, you know, initiated the |lawsuit, it
had al so, you know, | don’'t know the exact timng of
it, but they also had pendi ng an appeal before the
Departnent of Commerce. Under the CZMA, if you have
an objection, you re allowed to appeal to the
Depart nent of Commerce.

Now, the Departnent of Commerce doesn’t
| ook to apply state law in making their decision.
They take into account whether to overrule its sort
of overall national, you know, interests as opposed
to what the state |laws may see. So the Departnent of
Commerce granted that stay and didn’t, and obviously
by doing that, didn't view the state board
presentation, excuse ne, proceeding as being as in
any way being preenpted by CZMA or --- or the
Depart nent of Commerce proceedi ngs.

Now, next slide on slide six. I n
addition to DNREC s preenption argunment, | think
bei ng contrary to the CZMA statute, the |egislative
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hi story and then what |’ mjust tal king about NOAA's
views showng it’'s preanble and --- and Departnent of
Congress’s view show ng a New Jersey Court deci sion.
It would create a rule under which US Wnd, | think
coul d, you know, assert preenption to block the
appeal of state permts. And here’ s why.

DNREC s concurrence letters say that
the DCMP requires applicants to obtain all state
permts, then the letters thensel ves, the concurrence
| etters, make obtaining departnents a condition to,
you know, a condition to the letters. And both the
| etters thensel ves, and there’'s also the regul ati ons
say that if the conditions aren’t nmet, the
occurrences --- concurrences are deened to be
obj ecti ons. So, you know, if one or nore US Wnd
permts were to be successfully appealed by a third
party, the concurrence letters then becone
obj ecti ons.

And that’'s functionally not that much
different fromthe appeal | filed. You know, if, you
know, | were to be successful in nmy appeal, but the
| etters are revoked or overturned and remanded back
to DNREC, the result --- that the revocations are
canceled. And that's the sanme thing would happen

with a successful appeal. So if you' re going to be

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N o o~ wWw N

N N N N NN P P PR R R R R R,
a A W N P O © 0O N O 00~ W N+, O

Page 21

saying that, you know, CZMA preenpts, you know,

6008

or jurisdiction under 6008 because, you know, if |

were to win, or even during the course of the

litigation delays things, the sanme thing really

happens, is going to happen with a permt. Sonmebody

appeals a permt and, you know, it puts things

in a

hold for a while, a year or two litigation, if they

W n, that the concurrence Is deened --- deened
obj ecti on.

So it really opens the door, for
exanple, for in the case of appeals, and | thin

not unlikely that there could be sone appeal s,

US Wnd or sonebody else to argue that the appeals
are, you know, by third parties are preenptive. That
just can’'t be the case that that, you know, appeal of
a permt would be --- would be blocked by this
preenption theory. But it really parallels the
out cone appeal of a permt. It very simlarly tracks
what the outconme of ny appeal is of the --- of the
consi stency certification.

In my brief, | cited, you know, a
number of cases fromother jurisdictions. Cbviously,

an

k it's

or for

they’ re not binding on Del aware, but just to give a

sense that other states and courts are assum ng

jurisdiction and --- or taking jurisdiction or

have
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jurisdiction and --- and rule on these things. DNREC
tries to distinguish the cases, but the distinctions,
you know, aren’t relevant to preenption. So, for
exanple, and | won't give all the cites here, they're
in nmy brief, but for the Hunmbol dt and Col unbia River
cases, which | refer to as CAIN or a couple of nanes
in the, you know, in the litigation, and | probably
used a different database than DNREC di d.

But, you know, DNREC says that they're
not anal ogous because they involve a consistency
concurrence for federal agency activities as opposed
to an activity for which a federal license or permt
is required. |s required, and that then they're
under different sort of subsections in the CZMA
regul ati ons.

And so, you know, federal activity
woul d be, for exanple, the Arny Corps of Engi neers
dredgi ng a harbor. And, you know, a federal |icense
or permt itemwuld be, for exanple, US Wnd getting
sone permts from and licenses, from--- fromthe
Armmy Corps of Engineers. So --- so they are, you
know, so they are different, but the consistency
determnation is the sanme. They' re both determ ning
whet her the project is consistent with the --- with

the state CMP. So | think the analysis, you know,
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carries over that’'s being challenged. It’s the sane
substantive issue that’'s being chall enged.
There’s anot her couple of cases. This
was sort of a different spin on the prior two ones |
was tal king about. They' re Stoeco and Anton cases,
and there DNREC s saying, well, those are different.
They’ re, YOU KNOW where the state --- state agency
objected to the consistency determ nation as opposed
to concurring in it, which is what's happened here
with DNREC. But the --- but the, you know,
obj ecti ons and concurrency, they involve the sane
anal ysis. Just, you know, under one set of facts,
they determined it conplied and another, it didn't.
You know, if anything, an objection
m ght have a slightly better argunent. | don’t know
I f there’ s good argunents on this, that, you know,
the preenption is a little stronger because sonebody
who’' s deni ed gets an objection. They can go to the
Department of Commerce and file an appeal. As |
mentioned earlier, it’s not, you know, the appeal is
on a substantive conpliance with the state CMP. It’s
based sort of on a broader, national type issues.
Excuse ne. Slide ten. Then there was
t he Stoeco case, and there the coment was that, you

know, that no, you know, distinguishes | guess are
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sayi ng that because US Wnd has, permts haven't been
| ssued, there’ s no decision ripe for appeal. The
comment nmay be a mx up. |I’mnot --- |I’mnot sure
because | didn’t see CarMax as being involved in
Stoeco. But to address the |ikeness, you know, point
directly, DNREC s issuance of the concurrence
|l etters, that’s --- that’s DNREC s final agency
action. You look at DNREC s reply brief, they say
t hat once those currenci es have been issued, DNREC
can’t do anything nore. It can’'t change its mnd a
nmonth [ater and do sonmething different. |It’'s a final
decision. Sure, there’'s federal agency approvals,
but those are separate. Those are not nade by DNREC.
They’ re federal agency deci sions.

Al so, DNREC hasn’t nentioned, there’s
really two sets of approvals going on here. One is
the US Arny Corps of Engineers for, | think it’s like
a 404 permit and the Rivers and Harbors Act permt,
and that’s still outstanding. | don’t know the exact
status of it, but BOEM was al so approving, you know,
what’'s call ed the constructi on and operations plan
for the project under sonme rules that are set up for
what’'s call ed, you know, out of continental shares
--- out of continental shelf plans. And that was

approved by BOEM on Septenber 4th when it issued a
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record of deci sion. So there isn't, you know, |
dont viewit as relevant, but to the extent that
that’s being pointed to, well the BOEM approval has
been grant ed.

Al so, again, and | think I nmentioned
this. The Stoeco Corp didn’t nmention, you know, the
grant or denial permts as being a factor in whether
to exercise jurisdiction.

Then there was an Ogburn-Matt hews case.
And | think some --- | think DNREC s comments need
sonme clarification, or at least the way | read it, |
think it needs --- needs clarification, since it
could be read as saying that the case was overrul ed
by a Brown case and was then dism ssed by the
Adm ni strative Law Court in this Keyserling decision
But in the case, you know, the South Carolina Court
reversed and remanded state agency consistent ---
consi stency concurrence. W’'|l|l nove to slide ---
slide 12.

But Brown was an entirely different
case fromthe Ogburn case and it didn’t overrule
Ogburn as the DNREC brief seens to suggest. The
Court stated, in the Brown court, stated in a
footnote that as | said, it was a conpletely

different case and there was a nunber of years,
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significant nunber of years between --- between the
cases and the Brown court, it was a Suprenme Court of
South Carolina, said in a footnote that to the extent
t hat the Ogburn-Matthews case and anot her case held
that the South Carolina CMP certifications aren’t
revi ewabl e under South Carolina s APA rules that were
overruled. But the Ogburn Court never ruled on the
APA issue. It nmade its decision based on the case
comng in front of it like a certiorari process, so
and said we don’'t need to get to that APA issue.

And then the Ogburn, so the Ogburn
reverse and remand remai ned conpl etely untouched.
There was no change to it. And then the Billy
Keyserling case that’s cited in sort of the comments
after the cites, that has absolutely nothing to do
with the Ogburn case and was a |l ater case. And you
can argue that, you know, it has sone influence on
the law or reflects sonething about the law, but it
has nothing --- nothing to do with --- with the
Qgburn case.

And the | ast one here, and |’ m goi ng
t hrough these because | think it’s inportant to
under st and what, you know, other jurisdictions are
doi ng, even though, you know, certainly not binding

on the Board here. So in that, DNREC says that it
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was decided after a final decision on federal permts
was that the Board didn't reach judicial review of
t he agency, consistency review.

But the Board clearly exercised
jurisdiction in that case because it granted sone
rejudgnent in favor of the agency. And also in doing
that, the Board didn’'t discuss anything about permts
In the context that it’s decided or it’s exercising
jurisdiction. And it’s not clear to ne that federal
permts were issued in | ooking through the case.

Now turn to, this is slide 15. You
know, DNREC points to this Billy Keyserling case as
support for its positions. So in that case, the
Court held that it had no subject matter
jurisdiction. This is an Admnistrative Law Court.
It said that it had no subject matter jurisdiction
over consistency, concurrence. And a key part of the
ruling was that, and this is up front and it’s not
entirely clear how fit in, but I think it was the key
--- key part of this and I'Il get to why, was that
Sout h Carolina CMP, coastal nmanagenent plan, didn’t
cover activities nore than three mles offshore. And
this is part of what | nentioned earlier. States
can, you know, sort of, you know, create within the

federal framework, their coastal --- their CMPs
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t hough and the way they want. And one of the things
they do is they create a |list of federal |icensing
permt types of activities that they' re going to
apply, you know, their CMP to.

And in South Carolina, theirs didn't
apply to anything that was nore than three mles
of fshore, and the seismc testing at issue in the
Keyserling case was --- was further offshore. So,
the only way the state agency, the South Carolina
state agency, was able to reviewit, this was they
had to get perm ssion from NOAA to do it. And the
Keyserling court didn’t view that as quite enough.
It, you know, it seenmed to be that if you want to be
able to, you know, pursue an appeal under the state’s
APA, under what they call a contested proceedi ng, you
need to have --- you need to have, you know, in the
statute, you know, an issue that you have rights to
pursue, not some type of separate process where you
get special permssion from--- from NOAA to do a
revi ew.

In the case, DNREC quotes from a NOAA
| etter that says that, you know, once a state agency
| ssues a concurrence or conditional occurrence, it
stands regardless of later state admnistrative

action. And you know, | think the letter is correct
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on that. | don't think a state can change its m nd.
It can’t issue its concurrence and then, you know, 30
days later decide it’s going to change its m nd. But
it’s clear that | anguage covers adm nistrative
action. It doesn’'t say anything about judicial
review or judicial action. And fromwhat | can tell,
this letter was, you know, obtained by the, you know,
private party that was the devel oper that wanted to
do the seismc testing. So | would think they would
be pressing NOAA to, you know, they would | ove to get
a letter from NOAA saying that state proceedings are
appropriate, but that’s certainly not in a, what they
said in this letter.

Also, this is on slide 16. Bot h before
and after Keyserling and South Carolina Courts have
exercised jurisdiction over state agency consi stency
determnations. And | cite a nunber of, you know,
adm ni strative court cases and court cases after this
Keyserling decision where South Carolina is
exercising jurisdiction over federal consistency
det er mi nati ons.

DNREC al so relies on Wavers Cove as
part of its argunment for preenption. | cover that a
bit in nmy brief, but a couple of things here. the,

I n saying that preenption applied, it was a case of
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the Natural Gas Act preenpting a state law. It
wasn't anything with the CZMA preenpting anything.
In fact, you know, and in spite of the Suprenme Court
case, you know, and this is the District Court case
with Weavers Cove. And it said that, and it’s a
guote, Congress clearly intended the Natural Gas Act
occupy the entire field of liquid natural gas
regul ati on, closed quote.

And we have nothing |ike that here, you
know, but he said that, |ike that about the coastal
zone. The states have a very active role in the
coastal zone and nothing simlar to that can be said
about the CZNA. So | don’t --- | don’t think you can
take the Natural Gas Act, which is recognized in the
case |l aw as having extrenely broad preenption powers
and use it to transport that over and --- and try to
apply that for the CZMA to preenpt the court’s
jurisdiction here under a valid statute, a state
statute, 6008, and certainly not reflected by the way
NOAA views things as evidenced at the tine it issued
its prior regulations or by the New Jersey Court
where the Departnent of Commerce, you know, stayed
its proceedings to allow a separate state proceeding
to proceed.

Al so, you know, CZMA is not alone in
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this as far as setting guidelines. For exanple,
state certifications under 401 of the Federal C ean
Wat er Act have to be issued or denied within one
year. You know, Del aware has inplenented it
prograns. It’s in the cite that | nentioned in the
slides on 17, and it includes the one year deadli ne.
And it’s very clear that DNREC 401 certifications can
be appeal ed under 608. So concept of oh well, we’ve
got a | ocked in one year deadline. W can’t upset

t hat statutory schenme. You know, that’s the
deadline. So it keeps things noving along just as
this six nonth rule does in the CZMA.

That doesn’t nean that there can’t be
judicial review of what’s happened by that deadline.
| mean, the deadline serves its purpose of keeping
t he process noving forward, but it doesn’'t say
anyt hi ng that sonmehow you can’t have judicial review
of a decision that --- that, you know, may well|l be
I ncorrect.

The --- as far as Section 608
jurisdiction, DNREC s claimng that the Board doesn’t
have it because the CMP regul ati ons are issued under
Del aware | aw or Chapter 60. And it also clains that,
you know, we’ve talked about a little bit that

there’s no federal agent --- agency action. But the
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DNREC authority issued regul ati ons doesn’t cone from
the federal governnment. | think the General Assenbly
of Del aware woul d conpletely disagree with that. And
I f you | ook at 29 Del aware Code 1131, | think that
makes it pretty clear that, you know, that the
authority to issue regs, which the DCMP rul es on the
regul ations, conmes fromthe General Assenbly. Again,
t hey have to conply with the general franmework the
CZMA sets up. But there are Del aware rul es.

The, excuse nme here. So also, and |
cite this and exhibits in ny --- ny brief where the
secret, sonme secretary order issuing updates to the
DCMP. They cite the 6010, which is a chapter,
obvi ously of Chapter 60, Title 7, as the authority
for the regulations. They do also in sone cases
mention the federal statute, but you know, |’ m not
sure they were, you know, going to wite an
expl anation of how this all fit together, but the key
of it is that the regulations are issued under 6010.
They’ re not issued through sonme separate authority
granted by the federal governnent.

And even setting aside this whole
di scussi on of, you know, Chapter 60, you know, you
read the plain |anguage of 68, it covers ny appeal.

It falls squarely under the | anguage of 68. And the
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Del aware Suprenme Court has held that the plain
| anguage of a statute governs unless it’'s anbi guous.
And you know, there's just not nmuch --- there’'s just
no ambiguity there. It tal ks about, you know, being
aggrieved by, you know, a DNREC decision. That's ---
that’s what’ s going on here.

CHAI R:

M. Bintz, just a heads up.

MR. BI NTZ:

Also ---.

CHAI R:

It | ooks |ike you ve got about five
m nutes left in the 30 m nutes.

MR. Bl NTZ:

Yeah, okay.

CHAI R:

Thank you.

MR. BI NTZ:

This is --- this is the last point, so
that’s actually working well. Thank you.

The last itemis is that 7 Del aware
Code 6001(v)(2) which states the Chapter 60 policy.
That supports exercise of jurisdiction. It says, you
know t he state, an exercise of its sovereign power

acting through the Departnent, DNREC, should control
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t he devel opnent and use of the |and, water,
underwat er, and air resources at the state. So here,
you know, DNREC and, you know, the oversight of the
courts fit squarely in that. That's part of the
state’s sovereign power and it shouldn’t be wal ked
away fromthis. And really inportant decisions being
made here that, you know, |I’'m you know, DNREC can be
stretched. They do, you know, a great job, but
sonetimes, you know, people are going to get things
wrong and that’'s, you know, throughout --- throughout
governnment. You need the court system as sort of a
check and bal ance on the executive branch.

So, I'll wap up with that and
obvi ously happy to answer any questi ons.

CHAI R:

Thank you, sir. Questions fromthe
Board? M. Horne, are you good?

MR. HORNE:

| m good.

CHAI R:

Okay.

M. Bintz, a question for you. As this
relates to the coastal zone and associ ated
regul ati on, why do you feel the Environmental Appeal

Board's the right appellate body versus the Coast al
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Zone Revi ew Board?

MR. BI NTZ:

Well, the Coastal Zone Revi ew Board
deals with, you know, sort of, |I’mnot an expert on
It, but sort of I think industrial devel opnment in
coastal areas. The CZMP regul ations note that
programand it’s sort of built inalittle bit. But
It’s only one small conponent of what’'s reviewed as
part of the process.

And | think this Board and a court or
two has held that. You know, CZMA issues where
you're dealing with this sort of industrial
devel opnent thing is under the CZMA. But | don't see
the basis here. There' s no, you know, maybe there’s
an argunment, maybe others wll argue it, but you
know, this is not sonething I see as falling within
t he Coastal Zone Act. |It’'s the Coastal Zone
Management Act. And | think it’s nore the simlarity
I n the names that can create confusion.

But | don’t think DNREC would --- would
argue that this is somehow a Coastal Zone Act issue
as opposed to a Coastal Zone Managenent Act issue
which is, you know, read or pronul gated under
regul ati ons under Chapter 60. | believe the Coastal

Zone Act has its own separate provision for --- for
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granting regul ations, and those things go through the
Coastal Zone and I ndustrial Board.

CHAI R:

Thank you, sir. Any other questions
fromthe Board?

MR. MULROONEY:

| guess 1'd like to understand, too,
from your perspective that the Board hears this
appeal and finds in favor. Wat --- what do you, |
guess what do you sense woul d happen from the federal

permtting process as a result?

MR. BI NTZ:

Well, | think what woul d happen, |
think it would likely be a reverse remand. | guess
It’s just like course that the Board’s not going to
substitute its decision --- its judgnent for --- for
t he agency. It’Il kick it back to DNREC. | think to

sone extent, it may depend on what the ruling is in
favor of ---of nmy appeal. One of themis that the
certification delivered by US Wnd was invalid. The
regul ations, a very specific | anguage that has to be
used in the certification, it’s in quotes. lt’s not
you got to say this. It says, you say this and it’s
I n quotes, and US Wnd delivered a watered down

version of it.
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It’s not clear. The certification
| ooks like it was included in a report of a
consultant. So it wasn’'t even signed by US Wnd. It
provi ded wat ered down | anguage. And, you know, if it
just doesn’t conply on its face, | think there's ---
| would take the view that they never even started,
you know, the process.

So | think the process probably should
just start over, you know, to nme. That | was, you
know, | commented on this in the coment period. |
was surprised that that’s the action that wasn’'t
t aken because it’'s, you know. They could go back and
and fix the things that they didn't get right, do the
anal ysis on. The other point | had nade is that they
didn't take into account secondary effects. For
exanple, one of the, for --- for the subaqueous ---
subaqueous | and regul ations, they' re required to take
I nto account the inpact on, you know, aesthetics and
view --- viewscape. And they didn’t do that, and
that’s a really significant issue.

And | don’t think, you know, | --- you
know, obviously | wasn’t involved directly in the
DNREC review, but it was, right now US Wnd has on
Its website saying that it’s going to use this

technol ogy called alternative detection lighting
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system which would nmean that the flashing |ights at
ni ght would only conme on, you know, when an aircraft
is in the vicinity. So 99 plus percentage of the
time, it wouldn’t be on.

But when you | ook at the environnental
| npact statenent, al nost everywhere says that just
plain blank it’s going to be installed. That’s what
US Wnd' s website says, and that’s just plain untrue.
The ADLS system has not been approved yet for
of fshore wind projects. It needs approval fromthe
FAA, fromthe Coast CGuard, but a nunber of approvals
t hat have been obtained. And US Wnd has to decide
that it’s economc, comercially feasible for themto
do it.

So, you know, had nme handicap that, 1'd
say it'’s well less than 50 --- 50 percent it’'s
happening. But if you read the, you know, US W nd
website and you read the environnental inpact
statenent, you’'ll wal k away thinking sonething
different. So, | don’t know maybe whet her DNREC
spotted that problem or however many people did, but
to ne that was a really troubling aspect of this that
you coul d get sonething so inportant, the nighttine
viewscape with those flashing lights is a big deal.

And so, | would make the case that the
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claims |I’m making, particularly the certification
that was delivered, that just plain doesn’'t neet the
very clear requirenents of the regulations. It
doesn’t even entitle US Wnd to --- to start and
start the process of the six nonth review peri od.
And if it does, you know, sonething could be
negotiated out. If they refused, you would have a
final decision where | could, |I or others, could go
to Arny Corps of Engi neer or BOEM and say, hey, you
know, you had --- |’'ve got a final court decision
here or a final board decision here saying that this
was an invalid certification.

And you know, nmy guess is they would
not go forward on this with a state court decision on
this. Particularly, you know, when you | ook at the
NOAA preanble to the regulation, it’s very clear that
they view the CWMP decisions, | would particularly
want on notice that sonething like this as being a
state law i ssue for the states to interpret. 1It’s
not, you know, it flat out say it’'s not, you know,
sonet hing that the federal courts can rule on.
They’re not going to rule on state | aw i ssues.

MR. MULROONEY:

But from | guess froma practica

st andpoi nt, do you believe that the federal
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permtting process would stop as a result of if the

Board found in favor of your appeal ?

MR. BI NTZ:

Well, I --- 1 think there's a good
chance it would. There was, | could find it and sent
it to Zach and get it to you guys. | did a footnote

to one of the South Carolina decisions that the
Adm ni strative Law Court noted that, you know, during
the, you know, when the Arny Corps, | think they
mentioned the Arnmy Corps of Engineers, you know, was
told that there was an ongoi ng proceedi ng. They sort
of halt things. They --- they don’t, like, go out
full speed ahead. They --- they wait to see what the
outcone is.

| nmean, there --- there’'s a |ot at
stake here. This is not, you know, a sort of small
project with de mnims effects. This --- this is a
maj or project that --- that needs to be nade sure,
you know, up and down that it’s done correctly. And,
you know, for the Board to exercise oversight on this
process is really inportant. Even though --- even
t hough | agree it’s, you know, that it’s not set in
stone or a clear, you know, this is what happens,
this is what happens next. There' s clearly benefit.

And this is addressed in the case that
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was di scussed in the preanble. They talk a little
bit about, you know, npotness or right, this case was
--- argunent was made. And they said well, you know,
the federal standard is what | quote on that. The
Suprenme Court says that, you know, if there s any
sort of pathway or --- or benefit that is provided to
the plaintiff, the case isn't mobot. And this fits
squarely in this. A ruling fromthe Board would be
very val uable and --- and woul d make sure that
| nportant issues here, including this ADLA issue,
ADLS i ssue, you know, including providing a real
certification that has teeth and is not a watered
down version are properly handl ed.

MR. MJLROONEY:

Thank you.

CHAI R:

M. Bintz, putting aside whether this
Is a final action right of the secretary, you know,
we at tinmes hear appeals that are actions of the
secretary that --- that don’t distinctly grant an
appeal right to this Board. Wy does --- why does
this concurrence, could you restate why this
concurrence subm ssion is an act that’'s appeal able to
this Board? Wat within the reg of DCMP directs that

appeal here?
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MR. BI NTZ:

Well, the CWP doesn’'t really address
that. That’'s the federal statute, and you have the
preanbl e saying that, you know, it’s state | aw that
governs enforcenment of the state CMPs. So | guess
the statute that DNREC woul d argue is being preenpted
as 6008 because that’s the appeal statute I'm you
know, appealing under. And they’'re saying that’'s
preenpted because if you take jurisdiction, you know,
you' re sonehow, you know, being inconsistent with the
federal CZMA program even though NOAA and Depart nent
of Commerce don’t seemto see it that way. And
there’s quite a few other courts in other states that
have exercised jurisdiction on this. And we're
trying to find the | anguage of 6008(a), but it’'s very
clear that it picks this up. You know. You know, |
laid out nmy initial brief, the appeal to standing
that | have on this and that has not been questi oned.
Let me see if | can find 6008.

| think it --- 1 think it says that
basi cally any person who' s aggrieved by a decision of
the, you know, the secretary or DNREC, you know, has
this right to appeal within 20 days to the appeals
warden. | see this is falling squarely within that.

I, you know, have been aggrieved by this decision, by
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a decision of the secretary or DNREC here.

CHAI R:

Al right.

Thank you, sir. Any other questions
fromthe Board?

MR. Bl NTZ:

Yeah. So it says it’s substantially
affected by, | just found the section. Excuse ne.
Any person whose interest is substantially affected
by any action of the secretary nmay appeal to the EAB
within 20 days. That’'s what | view as sort of four
squares covering the appeal | filed.

CHAI R:

Thank you, sir. Al right.

DNREC?

ATTORNEY TRAVER:

Yes. So, we know a preanble cited by
M. Bintz does not contradict the preenption argunent
t hat DNREC i s nmaki ng.

CHAI R:

Coul d you speak up just a little?

COURT REPORTER:

Yes, thank you.

ATTORNEY TRAVER:

The NOAA preanble cited by M. Bintz
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does not contradict the preenption argunent that
DNREC i s maki ng. The preanble M. Bintz cited
referred to the State’s obligation to enforce its

| aws and provide for public input. The CWP

regul ations do provide for public input within that
six nmonth tinmefrane.

NOAA' s preanble to its 2000 anmendnent
to the CZMA regs states that the CZMA provi des
predictability and finality by requiring the state
agency to concur or object within a prescribed tine
peri od.

CHAI R:

Could you talk just a little bit
| ouder, please? Thank you.

ATTORNEY TRAVER:

The federal agency had, once that tine
peri od has concluded, the federal agency has the
authority to take enforcenent actions based on the
conditions. The state has no further authority. And
just to give the quote, a state cannot, through the
CZMA, enforce its conditions after it has concurred.
The state may request that the federal agency take
enf orcement action or may seek a court order agai nst
the applicant. After that six nonth tinme period

runs, the state has no further invol venment.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N o o~ wWw N

N N N N NN P P PR R R R R R,
a A W N P O © 0O N O 00~ W N+, O

Page 45

Il won’t run through all of the
di stingui shed case |law again. | will just refer to
my site and ny reply brief and concisely restate that
many of the cases M. Bintz cited were very
procedurally different to what we’'re facing here.

And as far as the subpart (e)
distinction, M. Bintz referred to one of BOEM s
approval s under subpart (e). Subpart (e) is also
subject to that six nonth time period. It just
refers to activities taking place in the outer
continental shelf.

Finally, M. Bintz tries to distinguish
Keyserling on the grounds that it is a review of an
unlisted activity. However, once --- so, for listed
activities that a state has listed inits CWP
regul ations, they automatically get to undertake
federal consistency review. For unlisted activities,
the state has to request to NOAA that they can
undertake federal consistency review. But once NOAA
grants that approval, the process is exactly the sane
as the federal permt approvals at issue here.

So, Keyserling was addressing the sane
six month timeframe limtation that we are subject
t 0.

COURT REPORTER:
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|’ m sorry, can you speak up just a
little bit nore?

ATTORNEY TRAVER:

| m done now.

COURT REPORTER

|”m so sorry.

ATTORNEY TRAVER:

|f the Board has any questions, |’ m
happy to take them

CHAI R:

Questions fromthe Board? No? Okay.

M. Horne, are you good?

MR. HORNE:

| " m good.

CHAI R:

So for DNREC, assum ng the project
noves forward and the relevant permts are issued by
BOEM and US Arny Corps, is there any permtting
that’s going to be required fromthe state of
Del aware or other state agency that you' re aware of?

ATTORNEY TRAVER:

No, the state has to issue its own
permts for US Wnd. So that’'s a separate process
t hat is ongoi ng.

CHAI R:
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And then, and | think we covered this.

In the event that the conditions and the conditi onal

concurrence are not net, then those becone deened

obj ections? Wuld you agree?

ATTORNEY TRAVER:

| f, no.

At this point, because that

six nmonths’ tinme period has run, if the conditions

aren’t net, the state has to request that the federal

agency wll enforce them |[If they' re included in the

application, then the federal agency wll enforce

them outri ght.
CHAI R:
Ot her

| ncl uded in the approved application.

questions? M. Horne, you good?

MR. HORNE:

Yes.
CHAI R:
Ckay.

Is there a notion to go to Executive

Sessi on?

MR. HORSEY:

| nove we go to Executive Session.

MR. MULROONEY:

Second.

CHAI R:

Al right.
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So we’'re going to nove to Executive
Session. | suspect no objection, but Ms. Sapp,
you' ve got an ability to get in touch with M. Bintz?
MS. SAPP:
Yes.
CHAI R:
Okay.
Very good.
MR. BI NTZ:

So is the Board going to conme back and

rule shortly or today? |’ mnot famliar with this
process.

CHAI R:

Yeah, nmy --- ny expectation would be
within the hour or so we'll have sone information for

you on the timng. That we would likely cone back to
public session at that point for further discussion.

So | would expect you to stand by here and the staff

will reach out to you to give you sone information on
timng, but we’'ll cone back together here.

MR. BI NTZ:

Okay.

So that’s smart. Okay, great.
Appreciate that. And so, | should stay on the

webl i nk here and just wait for a phone call that
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you’'re com ng back in?

CHAI R:

Yes sir, that would work well.

MR. BI NTZ:

Okay.

Thank you.

CHAI R:

Thank you.
( WHEREUPON, A SHORT BREAK WAS TAKEN DURI NG THE
PROCEEDI NG. )

CHAI R:

Al'l right.

Back in public session. Ils there a
motion from the Board?

MR. HORSEY:

| would |like to make a moti on.

CHAI R:

Mr. Horsey.

MR. HORSEY:

| move that we deny DNREC s Motion to
Dism ss.

CHAI R:

Al'l right.
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W'll do, let’'s see. Is there --- we
have a motion. |s there any discussion on the
notion? All right.

We'll do a roll call vote. M. Horsey?

MR. HORSEY:

| agree.

CHAI R:

Ms. W cks?

MS. W CKS:

| agree.

CHAI R:

M. Milrooney?

MR. MULROONEY:

| woul d agree.

CHAI R:

M. Horne, a thumbs up in favor or
t hunbs down opposed. In favor. Thank you, sir.

|’ mgoing to vote in favor of the
notion. Motion passes unani nmously. The --- the
Board' s decision, witten decision will be issued
within 90 days. And | believe RAG will work on
starting to schedule the next document subm ssions
and --- and next prehearing conferences to support
pendi ng hearing on the nmerits.

And with that, today’s hearing is

a
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ended.

Thank you very much.
MR. BI NTZ:
Thank you.

* * * * * * * *

HEARI NG CONCLUDED AT 10

* * * * * * * *
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CERTI FI CATE

| hereby certify, as the stenographic
reporter, that the foregoing proceedi ngs were taken
st enographically by me, and thereafter reduced to
typewriting by nme or under ny direction; and that this
transcript is a true and accurate record to the best
of my ability.
Dated the 25th day of October, 2024.

r - : e A e ._,':' A ’
1l L A g A
7 .l,r [
2
i

L

Maia Storl azzi,

Court Reporter

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[10:50 - agency]

Page 1

1 5 a
10:50 515 5 33 am. 1:1251:5
11 9:24 50 38:16,16 ability 8:611:8
1131 324 6 48:3 52:8
11th 9:23 . . able 28:10,14
12 25:19 6012?2'21.12';5 absent 11:24
15 9:811:21 1A o A absolutely
32:14,23 33:22
27:11 35:24 18:12 26:15
16 29:14 600i 33:22 absurd 10:20
17 316 195 21'.12 access 5:22
19801 2:7 30119 427 15 | account 19:15
19901 1:15 42119 o 37:15,18
2 6010 32-13.19 | accurate 52:7
2 33:22 608 31:8,20 acme 1953’;‘_’22
20 42:2343:11 | 6108 15:19 acronlﬂz s
2000 44:7 68 32:24,25 act 14:1315:
2016 11-2 ; 24:18 30:1,6
2024 111529 |5 ga1110 30:14 313
513 12:2 32:14 35:25 41:23
22 111 33:21 acting 33:25
23 5219 7th 15:25 action 24:8
23rd §:20 20 8 28:25 29:5.6
o5th  52:9 820 26 31:25 37:11
29 324 89 1:145:21 41:18 43:10
3 9 44:23
actions 41:19
30 7:5,7,729:2 90 50:21 4418
33:13 923.52 1_1122 active 30:11
4 833'22_39'9 activities 22:11
401 31:2,7 9:00 i'12 27:22 28:3
404 24:18 oth o1g2101 | 2201517
Ath 24:25 e activity 22:12
' 0:24.24
Sl 22:16 45:14

actually 33:20

addition 5:25
19:24

address 11:9
15:5 24:5 42:2

addressed 5:9
40:25

addressing
10:8,25 45:22

adla 41:10

adls 38:941:11

administrative
6:14 10:7,21
25:15 27:15
28:24 29:4,18
40:8

admitted 4:4

adopt 14:16

adopts 19:4

aesthetics
37:18

affected 43:8,9

ag 6:12

agencies 12:22
17:19

agency 1.25
18:519:3
22:11 23:7
24:7,12,14
25:17 27:3,6
28:9,10,22
29:16 31:25
36:17 44:10,16
44:17,22 46:20
47:9,10

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[agency’s - attor ney] Page 2
agency’s 8.1 anyway 14.3 applicants 20:8 | argue 7:5,8
10:9,18 12:9 apa 26:6,8,10 application 21:13 26:17
17:12 28:15 9:19 10:10 35:15,21 42:6
agent 31:25 appeal 1:45:13 12:2347:10,11 | argument 7:11
aggrieved 335 5:14,157:19 applications 7:12 19:24
42:21,25 7:19,238:3,5 7:219:2,6,12 23:15 29:23
agree 40:22 8:2411:912:6 10:6 12:13,17 35:1541:3
47.450:6,10 12:14,15,23,25 12:20 43:18 44:1
50:14 13:9 15:18 applied 29:25 | arguments
ahead 6:16 16:319:9,11 applies 16:13 23:16
40:13 20:6,20,21,25 | apply 18:17 army 5:16 9:22
air 34:2 21:15,18,19 19:14 28:4,6 10:4,5 12:12
aircraft 38:2 23:19,20 24:2 30:17 22:17,21 24:17
alleged 11.9 28:14 32:24 appreciate 8:18 | 39:940:9,10
allotted 7:6,11 34.24 36:9,19 48:24 46:18
allow 30:23 40:241:21,25 | approach 15:7 | aside 32:22
allowed 19:11 42:7,17,23 appropriate 41:17
allowing 10:13 43:10,12 29:12 asking 17:17
altered 11:23 appealable approval 10:2 | aspect 38:22
alternative 41:23 11:24 25:3 assembly 6:4
37:25 appealed 20:16 38:10 45:20 32:2,7
ambiguity 33:4 318 approvals assert 20:5
ambiguous appealing 42:8 24:12,16 38:11 | asserted 15:22
33:2 appeals 1:15.6 45:8,21 assistant 6:14
amended 9:17 5:126:3,412:3  approve 10:5 associated
amendment 16:25 21:6,11 | approved 3423
44:7 21:12,1341:19 14:21 18:4 assume 16:10
analogous 42:23 2425 38:9 assuming 21:24
22:10 appellant 6:14 47:11 46:16
analysis 22:25 6:19 11:10 approving attempt 16:9
23:12 37:14 13:10,15 24.20 attending 5.6
answer 9:17 appellate 34:25 | aptly 10:11 attorney 2:4
34:14 appellee 6:21 areas 35.6 6:24 71,14
anton 235 applicant 17:16 | aren’'t 20:13 8:15,20 13:12
44:24 22:3 265 47:8 43:16,24 44:15

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[attorney - case] Page 3
46:3,7,2147:5 | beyond 10:18 40:2,20 41:8 built 35:7
auditorium big 38:24 41:21,24 43:5 C
5:21 billy 11:126:13  46:8,11 48:10 c 2151
authority 11:4 2712 49:16 cain 226
11:16,2512:6 | binding 21:23 | board’'s 5:24 calendar 5:24
16:6,9 18:6 26:24 6:8,12,14 16:3 call 1732815
32:1,6,14,20 bintz 2:105:14 34:25 36:15 48:95 50:4
44:18,19 6:16,18,19 7:8 50:20 called 151
authorization 8:8,17 14:9,10 | bodies 18:24 24:21 23 3725
1:24 17:7 33:8,9,14 | body 6:334:25 -
. cameras 8:13
authorizing 33:18 34:22 boem 9:1910:4 canceled 20:24
18:5 35:2 36:12 10:15 12:12 can't 21:15
automatically 40:341:17 24:20,25 25:3 24:10.10 29:2
45:16 42:1 43:6,18 39:9 46:18 319 1’3 17
avoid 8:22 43:25 44:2 boem’s 45:7 carma’x ’24:4
aware 46:20 45:4,7,12 48:3 | borion 2:21 carolina 25'16
b 48:9,21 49:4 branch 34:12 26:3.5 9721
b 4199 S1:2 brandon 2:18 | 5559915
back 14:20 bit 8:1129:24 break_ 49:10 29:15 40:7
20:22 36:17 31:24 35:7 breaking 811 | o jina's 10:7
37:12 48:10 16 41:2 44:13 brief 11:2,2 26:6
48:2049:1,15 | 462 15:2519:2 carries 23:1
balance 34:12 blank  38:7 21:2122:5 case 6:810:15
based 2322  Dlessed 1421 1 24:825:22 11:1,12 13:14
26'8 44:18 block 20:5 29:24 32:11 16:2’5 17:11
basically 42:21 | Plocked 21:16 | 42:1745:3 18:12 19:2,3,6
basis 3514 board 1:25:59 briefs 15:24 91:11.15 23:24
believe 35:24 5:12 6:2,5,9,10 | broad 30:15 259 1’3 14.16
39:95 50:21 7:10,11 8:2 broader 23:22 25:2;L,2’1,2’5
benefit 40:24 = 1329147 fbrought 720 1 564 41416
116 15:17 19:19 brown 25:14 26:16,20 27°5
bet 219 155 26:25 27:2,4,7 25:20,23 26:2 27:10.12.13
52:7 81:2134:17 | bruan 2:16 28:8.21 29:25
better 8:16,18 3551,3,10.36:2 building 1:13 30:4.4.15
23:15 36:5,8 39:11 38:25 40:25

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[case - compliant] Page 4

41:2,7 45:2 chairperson clarification code 6:884

cases 21:22 9.5 25:11,12 11:10 12:5
22:2,6 23:3,5 challenge 10:8 | clarify 17:18 32:4 33:22
26:2 29:18,18 | challenged clean 31:2 columbia 22:5
32:15 454 1712 23:1,2 clear 27:9,19 come 14:20

certainly 26:24 | challenges 5:15 29:4 31:7 32:5 32:138:2
29:12 30:19 15:5 37:139:3,16 48:10,16,20

certificate 3:4 | challenging 40:23 42:16 comes 327
52:1 7:20 clearly 17:19 coming 18:17

certification chance 15:24 18:14 27:4 26:949:1
17:13,2018:1 40:5 30:6 40:24 comment 16:24
19:521:20 change 24:10 clock 9:14,18 23:24 24:3
36:20,22 37:1 26:13 29:1,3 closed 30:8 37:10
39:1,1241:12 | changed 17:2 cma 164 commentator

certifications changes 17:3 cmp 11:13,17 17:17
5:16 26:5 31:2 | chapter 84 11:2312:1,1,3 | commented
317 11:15 12:2 22:25 23:21 37:10

certify 52:3 31:23 32:13,14 26:527:21 comments

certifying 1:25 32:23 33:22 28:4 31.22 14:11 25:10

certiorari 26:9 35:24 39:17 42:2 26:14

cfp 18:4 check 34:12 44:4 45:15 commer ce

cfr 9:811:21 cite 29:1731:5 Hcmps 18:16,20 19:10,12,13,18

chair 1.65:3 32:11,13 18:21 27:25 19:22 23:19
6:207:28:12 cited 11:2 42:5 30:22 42:12
13:114:6 33:7 13:15 19:2 coast 38:11 commercially
33:11,16 34:15 21:21 26:14 coastal 8:21 38:13
34:20 36:3 43:17,25 44:2 11:18 14:12,14 completed
41:16 43:2,13 454 14:16 15:2 10:16
43:20 44:12 cites 11:1022:4 16:5,7,11 completely
46:10,15,25 26:15 18:21 27:21,25 25:24 26:12
47:12,16,24 claim 18:8 30:10,12 34:23 32:3
48.6,1349:2,7 | claiming 31:21 34:25 35:3,6 compliance
49:13,19,24 claims 31:23 35:17,17,21,22 23:21
50:7,11,15 39:1 35:24 36:2 compliant 9:8

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[complied - czma]

Page 5

complied 23:13
comply 9:6
17:17 18:8
32:8 37:5
component
35.8
components
18:10
Ccomponovo
2:17
concept 318
concisely 45:3
concluded 7:12
44:17 51:5
concludes
10:23
concluson 11.6
concur 944
17:19,20 44:10
concurred
44:21
concurrence
9:1510:9,12
10:14,19 12:8
12:16,21 13:18
13:19,25 14:2
20:7,9,17 21:8
22:11 24:6
25:18 27:17
28:23 29:2
41:22,23 47:3
concurrences
20:14
concurrency
2311

concurring
239
condition 20:10
20:11
conditional
10:9,12,14
12:7,16 13:18
13:25 28:23
47:2
conditionally
9:4
conditions
20:13 44:19,21
4727
conducting 6:6
conferences
50:23
confirmed 19:2
confusion
35:19
congress 30:.6
congresss 20:3
conjunction
517
consider 5:13
10:15
considers 13:19
consistency
5:157:20 8.7
9:1,310:2,10
10:22 11:5,14
11:21 16:17,22
17:13,20 19:5
21:20 22:10,22
23:8 25:18

273,17 29:16
29:20 45:17,19
consistent
22:24 25:17
constituency
7:25
construction
24:21
consultant 37:3
contested 28:15
context 27:8
continental
24:23,24 45:11
contradict
43:18 44:1
contrary 19:25
control 33:25
corp 19:325.6
corps 5:16 9:22
10:4,5 12:12
22:17,21 24:17
39:9 40:9,10
46:18
correct 28:25
correctly 40:19
counsel 2:8
6:22,22 7:13
couple 14:11
22:6 23:3
29:24
course 21:3
36:15
court 10:8,21
10:2312:14
16:22,25 18:13

19:1,6 20:3
25:15,16,23,23
26:2,2,7 2714
2715 28:12
29:18,18 30:3
30:4,21 33:1
34:11 35:10
39:10,14 40:8
41:5 43:22
44:23 45:25
46:5 52:22
courts 18:24
21:24 29:15
34:4 39:21
42:13
court’s 30:17
cove 29:22 30:5
cover 15:20
27:22 29:23
covered 15:19
471
covering 43:12
covers 294
32:24
create 5:18
20:4 27:24
28:2 35:19
created 6:3
currencies 24:9
czma 8:22,23
11:16,17,21
12:18 14:15,24
15:3,8 16:1
19:10,21,25
21:1 22:14

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[czma - distinguished]

Page 6

30:2,17,25
31:12 32:9
35:11,1342:11
44:8,8,21
czmp 35:6
czna 30:13

d

d 3151
dam 17:13
database 22:8
dated 52:9
day 52:9
days 29:342:23
43:11 50:21
dcmp 16:20
20:8 32:6,13
41:24

de 1:152:7
40:17
deadline 31:6,9
31:11,14,15
deal 38:24
dealing 17:25
35:12

deals 354
dean 1:654
deborah 1:9
6:11

decide 29:3
38:12
decided 27:1,8
decison 9:16
9:21 10:312:7
12:8,13,22
15:22 19:14

20:324:2,12
25:1,15 26:8
271 29:19
31:18 33:5
36:16 39:8,10
39:11,14 42:21
42:25 431
50:20,20
decisons 6:4
12:12 13:23
24:14 34:6
39:17 40:7
deemed 9:8
20:14 21:8,8
47:3
delaware 1:2
2:55:5,12,22
5:236:1,2,7
8:411:10 12:5
14:14 15:10,13
16:19,20 18:9
21:23 31:4,23
32:3,4,9 33:1
33:21 46:20
delays 21:4
delc 12:2
deliberate 7:12
delivered 36:20
36:24 39:2
denial 10:2
25.7
denied 23:18
31:3
deny 105
49:22

department 2.5
19:10,12,13,17
19:22 20:2
23:19 30:22
33:2542:11

departments
20:10

depend 36:18

deputy 2:47:1

description 4:4

design 15:4

designed 14:19

detection 37:25

deter mination
10:23 22:23
23:8

deter minations
16:23 29:17,21

determined
23:13

determining
22:23

develop 14:18

developer 29:8

development
5:18 34:1 355
35:13

devices 5.7

dictate 18.6

didn't 17:17
19:18,19 23:13
24:4 25:6,21
27:2,7,21 285
28:12 37:13,15
37:19

different 15:13
15:14 18:9
20:20 22:8,14
22:22 23:4,6
24:11 25:20,25
38:20 455

difficult 8:23

diminish 16:9

direction 52:6

directly 24:6
37:22

directs 41:24

disagree 32:3

discuss 15:17
277

discussed 16:1
41:1

discussion 3:3
18:14 32:23
48:17 50:2

dismiss 5:13
7:5,9,19 8:5
12:24 49:23

dismissed
25:14

disposal 19:6

distinction 45:7

distinctions
22:2

distinctly 41:20

distinguish
22:2 4512

distinguished
45:2

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[distinguishes - extent] Page 7

distinguishes 42:2 effects 37:15 evidenced
23:25 doing 17:16 40:17 30:20

district 30:4 19:19 26:24 electronic 5:7 |evince 7:25

dnrec 2:85:16 276 encourage 16:6 exact 19:8
6:57:1,44,13 |don’'t 17:22 ended 11.5 24:19
7:188:59:3 19:8 23:15 51:1 exactly 45:20
10:4 11:25 24:19 25:2 enforce 18:4,20 | example 21:11
12:24 13:18 26:10 29:1 44:3,21 47:9 22:4,17,19
15:22 20:23 30:13,13 35:13 47:10 31:137:16
22:1,8,9 23:10 35:20 37:21 enforceable 9:6 | excuse 8.9
24:9,13,15 38:20 40:12 9.7 15:12 19:4,20
25:22 26:25 41:20 42:12 enfor cement 23:23 32:10
27:12 28:21 door 21:10 42:5 44:18,23 43.8
29:22 31:7 dover 1:155:22 | enforcing executive 34:12
32:1 33.5,25 dredging 22:18 18:15 47:18,21 48:1
34.3,7 35:20 duties 6.6 engineer 399 | exercise 16.6
36:17 37:23 duty 18:20 engineers 5:17 25:8 33:23,24
38:20 426,22 e 22:17,21 24:17 40:20
43:1,15,19 . . 40:10 exercised 274
4424616 4:Zilé:1ilf 2’5:16 entire 30:7 20:16 42:14

dnrec’'s 51321 | ,-gog ’ entirely 25:20 | exercising 27:8
7:209:1,3,11 eab 7’:23 86 27:19 29:20
10:111:4,7,13 11:8 122 6.17 entitle 39:4 exhibits 32:11
12:15 13:25 12:24 43:’10’ entity’s 10:10 | expanding 19:5
19:24 20:7 cab’'s 8424 environmental expect 48:18
23:6 24:6,7,8 11:11 12; 17 1:15:5126:2 | expectation
25:10 31:21 carlier 23:20 34:24 38:5,18 48:14
49:22 5793 esq;t; |r2h 62(;3%3 explert 35:4

document - . establi .7 | explanation
50:22 o 610 B3 403 32:18

doesn't 18:13 edward 210 establishes explicitly 12:19
18:17 19:13 514 14:15 extended 9:13
295 31:13,16 effect 10:24 event 47.2 extent 25:2
31:21 32:1 effectively everybody’s 26:3 36:18
37:539:.24 1316 15:24

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[extremely - good] Page 8
extremely 12:16,19,22 42:15,19 functionally
30:15 13:19 14:2,15 | findings 16:3 20:19
f 14:20 15:12 finds 36:9 further 8:3
16:9,15,19 first 11:13 9:14 11:7 28:8
f 38:11 o
f:ie 375 18:5,17,22 15:17 44:19,25 48:17
: . 22:11,12,16,18 | fit 27:19 32:18
facing 455 g
, 24:12,14 27:1 34:4 .
fact 30:3 27:925282  fits 41:7 g >l
factor 25:7 9,20 28. s 4l gas 30:1,6,7,14
. 29:20 31:2,25 | five 9:2233:12 o
facts 17:11 : general 2464
_ 32:2,16,21 fix 37:13 , _
23:12 ) 7:132:2,7,8
: : 36:10 39:21,25 | flashing 38:1 :
failed 17:14 generation
- : 41:4 42:3,11 38:24 ,
fallure 17:12 5:19
_ 44:16,17,22 flat 39:20 - .
18:8 - _ getting 22:19
falling 35:16 45:17,19,21 flexibility 15:4 gilliland 2:16
, 47.8,10 floor 14:9 - . :
42:24 give 17:521:23
: federally 12:18 | followed 7.7 : :
falls 32:25 22:4 44:20
T : 18:4 footnote 25:24 :
familiar 48:11 48:19
. feel 34:24 26:3 40:6 . :
far 31:1,20 . go 6:1623:18
156 fh5 11:3 foregoing 7:19 36:1 37:12
farm 5:19 field 30:7 524 30:8,14 40:12
, _ file 23:19 forward 31:16 .
favor 7:513:10 | . 47:18,21
. . filed 5:1415:25  39:14 46:17 .

27:6 36:9,19 20:20 43-12 tound  40:2 goes 18:4
40:2 50:16,17 | “OE0 ound- 44t going 15:13,14
: fill 19:3 43.8 . .
50:18 fils 19:4 ¢ 4311 15:16 20:25
feasible 38:13 f:naT 10.'3 12:8 f(rjgrrnewo.rk 2l> 2416
feb 9:20 ' ' 26:21 28:3
oo 1213221320 | 10:2114:1622 5o 5 5519
' _ 15:22 24:7,11 27:25 32:8 : :

federal 5:15 33:6 34:9
, 27:1 39:8,10 french 2:6 . .
7:20,21,24,24 36:15 37:24
: . 39:11 41:18 front 26:9 . :
8:7,259:1,3,5 finality  15:20 2718 38:7 39:22
9:11,1910:1,3 | 'nality 15 - 46:19 48:1,10
. 449 fulfills 6:5 :
10:9,11,17,20 _ 50:18
: . finally 45:12 full 16:6 40:13 AT
10:22 11:5,14 find 1115139 | fully 188 good 5:47:17
11:16,20,24 '”13_1 405_5 = iy e 13:13 23:16
12:9,10,11,14 1540:5 34:17,19 40:4

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[good - interrupt] Page 9
46:12,14 47:13 h hey 39:9 included 37:2
48:8 h 41 highway 1:14 47:9,11

govern 9:1 hadn't 14:1 5:21 includes 31:6

governed 6:7 halt 40:12 history 16:2,8 | including 6:6

governing 7:24 handicap 38:15 20:1 _41:1(_),11
18:19 handled 41:13 hold 21.7 Inconsistent

gover nment happen 20:24 holden 1:65:4 _42:10
10:17 13:19 215 36:10,13 holston 2:18 incorrect 31:19
14.2,21,23 happened 23:9 horne 1:813:3 | independent
32:2,21 34:11 31:14 34:17,18 46:12 11:25

governs 33:2 happening 46:13 47:13,14 | indian 17:1
42:5 3817 50:16 indication

grace 2:19 happens 13:10 horsey 1.7 6:10 | 16:12_

grant 257 215 40:23,24 13:547:20 industrial 35:5
41:20 happy 34:14 49:17,20,21 | 35:12 36:2

granted 19:18 46'9 50:4,5 influence 26:17
25:4 275 harbor 22:18 hour 48:15 infor mation
32:2_1 harbors 24-18 humboldt 22:5 | {1%_3:15,19

granting 36:1 | o 4 810912 i initial  42:17

grants 12:6 | pagyt 2415 e 10:17 nitiated  19:7
45:20 haven't 24:1 impact 37:18 INJuries 119

great 34:8 heads 33:8 38:6,18 injury: 10:25
48:23 hear 6:47:23 | implement input  9:14 44:4

grounds 1111 | 4536139 11:20 A4S
4513 41:19 implemented installed - 38:7

guard 38:11 hearing 1:11 31:4 intended 30:6

guess 13:8 5:11,20,25 important intent 16:10
23:25 36:7,10 8:10 50:24.25 26:22 34'6 !nteracts 14:13
36:14 39:13,24 515 38:23 4021 !nterest 43.9
42:5 hearings 6:7 41:10 Interests 19:16

guidelines 31:1 hears 368 importantly !nterpret _39:19

guys 40:6 held 26:4 27:14 10:1 Inter pretation

3313511  impose 910 | 87
here's 20:6 improperly Interrupt  8:9
12:17

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[introduce - know]

Page 10

introduce 6:9
6:17,23

invalid 36:20
39:12

involve 22:10
2311

involved 24:4
37:22

Involvement
10:18 11:7
44:25

iIsn't 15:18
16:23 25:1
41:7

Issuance 24.6

Issue 8:7 10:23
10:25 12:22
15:21 23:2
26:8,10 28:7
28:17 29:2
32:6 35:21,22
37:20 39:19
41:10,11 45:21
46:22

Issued 5:16
9:2110:9,12
10:14 13:18,20
14:1 24:2,9,25
27:10 30:20
31:3,22 32:1
32:19,20 46:17
50:20

Issues 23:22
28:23 35:11
39:22 41:10

issuing 10:19
12:10 13:23
32:12

item 22:19
33:21

i’ 36:17

it's 5:10 8:23
9:12 12:10
15:10,14,19,21
15:21,22 17:1
18:22 20:2
21:11 23:1,20
23:21 24:11,17
26:22 27:8,8,9
27:18 29:3,4
30:531:5,7
33:2 35:7,8,17
35:18 36:15,22
36:22,23 37:1
37:12,24 38:7
38:13,16,16
39:16,19,20
40:19,22,22
42:4,15 43:7

I'd 7:15 36:7
38:15

'l 15:3,18,20
16:20 27:20
34:13

I'm 6:137:18
8.9,10 15:16
15:2317:8
20:1 24:3,3
26:21 32:16
34:7,19 35:4

39:142:746:1 | justice 2:5
46:4,6,8,14 k
., 48:1150:18 kathryn 2:20
|'ve 39510 keeping 31:15
J keeps 31:11
j 2:23 kelly 2:15
janela 2:14 key 16:527:17
6:13 27:19,20 32:18
jen 2:22 keyserling 11:1
jersey 15:15 25:15 26:14
20:3 30:21 27:12 28:8,12
job 34:8 29:15,19 45:13
joining 5:8 45:22
journal 6:1 kick 36:17
judgment kind 14:13
36:16 kings 1:14 5:21
judicial 6:3 know 14:19
27.2 29:5,6 15:1,12,25
31:14,17 16:2,4,13
july 9:18,20,21 17:24,2518:1
9:24 18:8,18 19:1,7
june 9:20 19:8,8,16 20:5
jurisdiction 8:1 20:11,15,20,21
8:4,611:11 21:1,1,2,6,14
12:3,18 15:17 21:15,21 22:3
16:3,22 18:14 22:7,9,16,18,22
18:23 19:1 22:25 23:7,10
21:2,25,25 23:12,14,15,16
22:1 25:8 27:5 23:20,25,25
27:9,15,16 24:5,19,20,23
29:16,20 30:18 25.1,6,16
31:21 33:23 26:17,23,24
42:9,14 27:12,24,24
jurisdictions 28:4,13,14,16
21:22 26:23 28:17,22,25

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[know - member] Page 11
29:2,7,7,10,17 26:18,18 27:15 | limited 7:25 maia 1:21
30:3,4,10,22,25 | 30:1,1531:23 | limits 12:19 52:20
31:4,10,18,24 39:19,22 40:8 | liquid 30:7 major 40:18
32:5,16,17,23 42:4 45:2 lisa 2:21 make 20:10
32:2333:3,45 | laws 15:619:17 | list 28:2 38:2541:9
33:24 34:3,3,7 44:4 listed 45:14,15 49:18
34:7,8,9,10 lawsuit  19:7 litigation 17:25 | makes 32:5
35:4,11,14,16 | lead 10:19 21:4,7 22:7 making 19:14
35:2337:4,79 | left 6:1013:21 | little 8:11,23 39:143:19
37:10,12,18,21 33:13 23:17 31:24 44:2
37:22 38:2,15 | legidative 16:1 35:741:1 management
38:17,20 39:6 16:8 19:25 43:21 44:13 8:21 11:19
39:10,13,15,20 | ledie 2:24 46:2 14:13,14,17
39:20 40:8,9 letter 17:15 local 15:5,6 15:2 18:21
40:10,16,19,20 28:22,2529:7 | location 1:13 27:21 35:18,22
40:22,23 41:2 29:11,13 locked 31:9 mandated
41:3,5,11,18 letters 20:7,9 long 15:8 16:15
42:4,8,9,10,16 20:10,11,12,17 | look 14:14 man’s 13:24
42:16,22,22,25 20:22 24:7 19:14 24:8 maryland
43:17 let’s 50:1 32:4 38:5 15:14

kollias 2:15 license 22:12 39:15 matter 27:14

| 22:18 looking 14:25 2716
. licenses 12:10 27:10 matthews 25:9

:a_cks 8.'6 22:20 looks 33:12 26:4
ad 42:17 . )

land 13:24 34:1 licensing 28:2 372 mean 16:13
3717 lienhard 2:20 lot 16:18 40:15 31:13,15 38:1

lands 167 lighting 37:25 | louder 44:14 40:15

language 29:4 I?ghts 38:1,24 love 29:10 means 15:7
32:24,25 33:2 likely 36:14 m meet 15:11
36:21 37:4 4816 m 2:3 39:2
42:15 likeness 245 1\ 7:011g:1 | Meeting 5:24

law 6:89:7 limit 9:11,12 24:13 26:8 meets 14:22
10721187 | 1323 34:7 37:14 member 1:7,8,9
18:22,22,23 | lmitation 40:18 41:3 110
10:14 2515 45:23

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[members - occurrence] Page 12
members 6:9 months 9:17,22 naylor 2:13 nullified 13:25
7:10 months 477 6:12 nullify 13:17

mention 18:13 | moot 11:141:7 | need 15:4 25:10 13:17

25.6 32:16 mootness 41.2 26:10 28:16,16 | number 4:4
mentioned morning 5:4 34:11 21:22 25:25

23:20 24:15 717 needs 25:12,12 26:1 29:17

255 27:23 motion 5:137:5 | 38:1040:18 38:11

31:540:10 7:8,1947:18 negotiated 39:7 o
merits 50:24 49:16,18,22 never 26:7 37.6 o 51
met 15:9 20:13 50:2,3,19,19 new 15:15 20:3 object 9:5

47.3,8 move 25:18 30:21 17:12.19.20
michael 1.7 47:21 48:1 news 6:1,1 44:10’ '
microphone 49:22 night 14:25 obiected 19:4

j €C :

59810 mov_es 46:17 _38:2_ 238
mics 8:14 moving 8:13 nighttime objection 19:11
mike 6:10 31:11,16 38:23 21:9 23:14.18
miles 27:22 mulrooney noa 185 482 '

28:6 1:106:11 13:7 | noaa 9:7 10:15 objections
mind 24:10 14:4 36:6 11:24 15:1 20:15.18 23:11

29:1,3 39:2341:14 16:24 17:18 474 ’
mine's 17:8 47.22 50:12,13 18:18,25 28:11 obligation 18:3
minimis 40:17 | mute 5.8 28:19,21 29:10 443
minutes 7:5,7,8 | mutually 9:13 29:11 30:20 obtain  20:8

7:15 33:13,13 n 39:16 42:11 : .

) obtained 29:7
m!x 24:3 n 213151 43:25 45:18,19 38:12
mixed 15:19 name 5:46:25 hoaa's 16:16 obtaining
moment 8:13 717 17:22 18:11 20:10

17:5 names 22:6 20:1 447 obviously
month 9:11,22 35:19 north 2.6 19:18 21:22

11:6 12:20 national 19:16 | NOte 356 32:14 34:14

13:16,21 24:11 93:92 not_ed 40:8 37:92

31512 39:5_ natural 30:1,6 notl?e 5520’25 occupy 30:7

44.6,24 45:9 30:7.14 18:9 39:18 | occurFence

45:23 nature 7:25 november 9:23 28:23

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[occur rences - pointed] Page 13
OCcurrences opposed 19:16 @ particularly 277,10 46:17
20:14 22:11 23:8 39:1,15,17 46:23
october 1:11 35:22 50:17 parties 3:3 permitting
9:23 15:25 order 32:12 21:14 10:16,22 12:11
52:9 44:23 party 18:1 36:11 40:1
offered 1:16 outcome 21:18 20:17 29:8 46:18
4:4,5 21:19 40:14 passes 50:19 person 5:7
offices 5:21 outer 45:10 pathway 41.6 42:21 43:9
offshore 5:18 outright 47:11 | pawloski 2:22 | perspective
1:22 27:22 outside 8:3 pending 19:6,9 36:8
28:7,8 38:10 outstanding 50:24 petitioner’s
ogburn 25:9,21 24:19 people 34:9 10:25
25:22 26:4,7 overall 14:12 38:21 phone 5:8
26:11,11,16,20 14:22 19:16 percent 38:16 48:25
ogden 2:21 overrule 19:15 | percentage picks 42:16
oh 17:131:8 25:21 38:3 place 45:10
okay 17:8,10 overruled period 9:25 plain 32:24
33:15 34:21 25:13 26:7 11:6 12:20 33:138:7,8
46:11 47:17 oversight 18:24 | 13:16,21 37:10 39:2
48:7,22,23 34:3 40:20 39:544:11,17 | plaintiff 41.7
49:5 overturned 44:24 45:9 plan 14:14
once 9:1324:9 20:22 477 24:21 27:21
28:22 44:16 overview 15:2 | permission planning 16:11
45:14,19 own 13:23 28:11,19 plans 14:17,18
ones 23:4 14:16 18:7 permit 9:5,19 18:22 24:24
ongoing 40:11 35:25 46:22 10:3,1112:16 | please 5:7,8
46:24 p 12:20 13:10 6:17,237:16
online 5:8 0 21151 21:5,6,16,18 44:14
opens 21:10 page ’4:33 22:12,1924:18 | plus 9:22 38:3
oper ations "1 24:18 28:3 point 10:17,18
parallels 21:17
24:21 part 11:18 12:9 45:21 13:11 24:5
opinion 10:24 1723 18'7 permits 7:21 33:1937:14
opportunity 97:17 20.23 12:10 20:6,9 47:6 48:17
9:4 29:23’3 4 4 20:16 22:20 pointed 25:3
35:9 24:125.7 27:1

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[points - questiong]

Page 14

points 27:12
policies 9:6
policy 9:7
11:14 33:22
portion 7:6
positions 27:13
posted 5:22
power 5:19
33:24 345
powers 16:11
30:15
practical 39:24
preamble 16:16
16:21,23 18:25
20:2 39:16
41:1 42:4
43:17,25 44:2
447
predictability
44:9
preempt 8:1,24
30:17
preempted
10:17 11.7
12:18 15:18
19:21 42:6,9
preempting
30:1,2
preemption
16:10,13 18:17
19:24 20:5
21:17 22:3
23:17 29:23,25
30:15 43:18
441

preemptive
16:23 21:14
preemptively
18:18
preempts 21:1
prehearing
50:23
preliminary
12:9
prescribed
44:10
present 2:12
presentation
19:20
pressing 29:10
presume 14:2
presumed 9:15
12:21

pretty 32:5
prior 23:4
30:21
private 29:8
pro 2:10
probably 22:7
37:8
problem 38:21
procedurally
45:5
procedure
10:13
procedures
11:20
proceed 7:13
30:24

proceeding
13:22 19:20
28:15 30:23
40:11 49:11
proceedings
19:22 29:11
30:23 52:4
process 10:16
12:11 26:9
28:18 31.16
35:936:11
37:7,8 39:5
40:1,21 45:20
46:23 48:12
program 11:19
15:10,14,15
16:19 35:7
42:11
programs 15:5
15:7 31:5
program’s
15:13
prohibited 1:24
project 5:17
7:2217:13
18:2 22:24
24:22 40:17,18
46:16
projects 38:10
promulgated
11:15 35:23
promulgates
8:25
promulgation
11:17

properly 41:13
protecting 16:5
provide 44:45
provided 37:4
41:6
provides 15:4
44:8
providing
41:11
provision 35:25
public 5:23,25
44:4,5 48:17
49:15
publication
15:1
published 5:25
purpose 5:11
31:15
pursuant 9:2
pursue 28:14
28:18

put 7:23

puts 21.6
putting 41:17

g

gquas 6:3
guestion 13:8
13:13 15:20

34:22
guestioned
42:18
guestions 7:10
13:2 14:7
34:14,16 36:4
43:4 46:8,11

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[questions - reversg] Page 15
47:13 record 25:1 37:17 39:3 request 44:22
quite 28:12 52:7 44:5 45:16 45:18 47:8
42:13 redress 8.6 regulatory requests 12:24
quote 30:6,8 reduced 52:5 10:21 16:11 required 17:19
41:4 44:20 reese 2:24 reich 2:23 22:13,13 37:17
quotes 28:21 refer 16:20 reudgment 46:19
36:22,24 22:6 45:2 276 requirements
r referred 44.3 related 7:22 9:811:21 15:8
r 2151 45:7 relates 34:23 15:11,12 18:9
rag 50:21 referring 13:14 | relating 16:24 39:3
ran 9:18 refers 45:10 relevant 22:3 requires 11:17
randall 1:8 reflected 30:19 25:2 46:17 20:8
rather 11:15 reflects 18:16 | relies 29:22 requiring 44:9
reach 27:2 18:21 26:18 remained 26:12 | reserve 7:6,15
48:19 refused 39:7 remand 26:12 | resources 16:5
read 15:3,24 reg 41:24 36:14 34:2
1722 25:11.13 regarding 12:3 | remanded respectfully
32:24 35:23 regardless 20:22 25:17 12:24
38:17.18 28:24 render 9:16 responded
eal 4i:11 regs 18:1932:6 | 10:24 16:24
really 16:12 44:8 rendered 12:12 | response 14:1
21:4,10,17 regulation replace 10:14 17:22 18:11
24:16 34:6 16:19 30:8 reply 11:224:8 responsibilities
37:20 38:22 34:24 39:16 45:3 6:6
40:21 42:2 regulations 6:8 | report 37:2 responsibility
reasons 11:13 1:24 8:22,24 reporter 1:21 18:15
rebuttal 77 8:259:2,10 43:22 45:25 restate 41:22
received 9:19 11:5,8,13,18,23 | 46:552:4,22 45:3
9:23 12:1,1,4 125:6 regrzezsented re;gltz?’ g?é 14
: 16:17,17,21 : : 11
:igg;itilgﬁm’m 17:18 20:12 representing 40:1
18:25 22:15 30:21 6:157:1,18 results 10:20
r ecognized 31:22 32:1,7 reproduction reverse 26:12
30:14 32:15,19 35:6 1:23 36:14
35:24 36:1,21

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[reversed - sir]

Page 16

reversed 25:17
review 7:21,25
8:1,7,24 9:1,3
9:11,25 10:2
10:10,22 11:5
11:6,14 12:10
12:19 13:22
27:2,328:10

28:20 29:6
31:14,17 35:1
35:337:23
39:545:13,17
45:19
reviewable
26:6
reviewed 35:8
revise 17:18
revocations
20:23
revoked 20:22
richardson
1:13
right 6:127:3
12:23 14:8
15:21 17:9
18:19 34:25
37:13,2341:2
41:18,21 42:23
43:3,14 47:25
49:14,25 50:3
rights 28:17
ripe 12:14 24:2
river 22:5
rivers 24:18

robbins 1:13
robert 1:10
6:11

role 10:15
30:11

roll 50:4

rule 20:422:1
31:12 39:21,22
48:11

ruled 26:7
rules 18:2
24:22 26:6
32:6,9

ruling 27:18
36:18 41:8
run 451477
runs 9:14 44:25

S

s 214151

samantha 2:17

sapp 2:146:13
17:448:2,4

sawyer 2:3
6:25 7:18

saying 17:16
21:1 23:6 24:1
25:13 29:11,25
37:24 39:11
42:4.8

says 15:216:8
18:5 22:9
26:25 28:22
33:23 36:23
38:6,8 41.5
42:20 43:7

schedule 50:22
scheme 31:10
se 2:10
second 12:5
47:23
secondary
37:15
secret 32:12
secretary 5:23
6:512:7,8
32:12 41:18,20
42:22 43:1,10
section 9:9
11:11,22 12:5
15:19 31:20
43:8
sections 16:4
see 19:17 24:4
35:13,16 40:13
42:12,19,24
50:1
seek 44:23
seeks 85
seem 42:12
seemed 28:13
seems 25:22
seismic 28:7
29:9
sense 21:24
36:10
sent 17:14 40:5
sentence 9:13
sentences 15:3
Separate 24:13
28:18 30:23

32:20 35:25
46:23
september
2425

serves 31:15
session 47:19
4721 48:2,17
49:15

set 15:7 23:12
24.22 40:22
sets 24:16 32:9
setting 31:1
32:22

shares 24:23
shelf 24:24
45:11

short 49:10
shortly 48:11
shouldn’t 34:5
show 16:21
showing 20:2,3
shows 16:21
signature 52:19
signed 37.3
significant 26:1
37:20

gslent 5:7
similar 10:8
30:12
similarity
35:18
similarly 21:18
smply 7:23
sr 6:21 34:16
36:4 43:4,14

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[sir - subject] Page 17
49:3 50:17 29:15,19 40:7 16:9,14,22,24 30:18,19 32:16
site 19:645:3 sovereign 17:12,18,23,25 33:242:3,6,7
six 9:10,1711:6 | 33:24345 18:3,6,12,19,21 statutory 10:20
12:20 13:16,20 | speak 5:1017:2 | 18:22,23,24,24 11:16,25 16:3
19:23 31:12 43:21 46:1 19:1,3,14,17,19 31:10
39:5 44:6,24 special  28:19 20:6,8 22:25 stay 9:1319:18
45:9,23 477 specific 36:21 23:7,7,21 48:24
skokomish speed 40:13 25:17 28:9,10 | stayed 9:20,23
16:25 spin 234 28:22,24 29:1 30:22
dide 17:3,9,21 | spite 30:3 29:11,16 30:1 | stenographic
19:23,23 23:23 | spotted 38:21 30:18,23 31:2 52:3
25:18,1927:11 | squarely 32:25 33:24 34:2 stenogr aphic...
29:14 34:441:8 39:14,19,22 52:5
dides 17:1,2 42:24 42:4544:919 | step 12:11
316 squares 43:12 44:20,22,25 stoeco 23:5,24
dightly 23:15 | squeezed 16:14 45:15,18 46:19 24:5 25:6
small 35:8 staff 6:1048:18 | 46:20,2247:8 | stone 40:23
40:16 stake 40:16 stated 25:23,23 | stop 40:1
smart 48:23 stand 48:18 statement 38:6 | storlazzi 1:21
somebody 21.5 | standard 41:4 38:19 52:20
21:13 23:17 standing 42:17 | states 14:16,17 | straight 18:18
sorry 6:138:9 | standpoint 14:20 15:4 street 2.6
46:1,6 39:25 16:6,10 18:15 | stretched 34:8
sort 14:12,15 stands 28:24 18:19 21:24 strict 9:10
14:19,21,22 start 15:23 27:23 30:11 stronger 23:17
19:15 22:14 37:9 39:4,5 33:22 39:19 structure 14:12
234,22 26:14 | started 15:16 42:13 44.8 16:15
2724 34:11 376 state's 5:23 structured
35:4,5,7,12 starting 50:22 9:16 10:15 14:19
40:11,16 41:6 | state 1:25:23 11:18 12:21 subaqueous
43:11 6:18:19:6,7 28:14 34:5 37:16,17
source 11:16 9:14,15 10:3,8 44:3 subject 18:2,23
south 10:7 10:13,18 11:19 | status 24:20 27:14,16 45.9
25:16 26:3,5,6 12:19 15.6,7 statute 16:1 45:23
27:21 28:5,9 15:11,11 164 19:25 28:17

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[submission - time]

Page 18

submission
41:23
submissions
50:22
submit 11:19
subpart 45:6,8
45.8
subsections
22:14
substantially
43:7,9
substantive
23:2,21
substitute
36:16
successful
20:21,25
successfully
20:16
suggest 25:22
sum 12:15
summarized
10:11
support 16:2
27:1350:23
supports 33:23
supreme 26:2
30:333:141:5
sure 6:1914:11
15:23 24:3,12
32:17 40:18
41:9
surprised
37:11

suspect 48:2
system 34:11
38:1,9

t

t 41

take 19:15
30:14 37:6,15
37:17 42:9
44:18,22 46:9

taken 37:12
49:10 52:4

talk 15:18
17:21 41:1
44:13

talked 31:24

talking 16:18
17:24 18:12
20:1 23:5

talks 33:4

technology
37:25

teeth 41:12

tell 29:6

ten 7:1523:23

testing 28.7
29.9

thank 6:217:3
14:5 33:17,20
34:16 36:4
41:15 43:4,14
43:23 44:14
49:6,8 50:17
51:1,3

thanks 8:19

that’'s 9:21
11:21 15:1
16:18 20:19,24
23:1,2 24:7,7
24:19 25:3
26:14 29:12
31:10 33:5,6
33:20 34:4,10
37:11,20 38:7
38:841:23
42:3,7,843:11
46:19,23 48:23

theirs 285

theory 13:17
21:17

there's 13:21
16:8,8,12
18:12 20:12
23:3,16 24:2
24:12,15 31:25
33:3,335:14
35:14 375
40:4,15,24
41:5 42:13

they're 13:21
14:18 18:22,23
21:23 22:4,9
22:13,23 235
237 24:14
28:3 32:20
37:17 39:22
42:8 479

they’'ve 16:14

thing 9:23
17:23 20:24

21:4 35:13
things 21:4,6
22:128:1
29:24 30:20
31:11 34:9
36:137:13
40:12
think 13:22
18:11 19:24
20:4 21:11
22:25 24:17
25:5,10,10,12
26:22 27:19
28:2529:1,9
30:1332:2,4
35:5,10,18,20
36:13,14,17
37:5,8,21 40:4
40:9 42:20,20
47:1
thinking 38:19
third 20:16
21:14
thought 17:16
three 17:9
27:22 28:6
thumbs 50:16
50:17
time 7:6,11
8:109:11
13:16,21,23
17:15,15 30:20
38:4 44:10,16
4424 45:9
477

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[timeframe - wickg] Page 19
timeframe 9:16 24:16 35:11 updating 16:17 | washington
44:6 45:23 type 23:22 upset 31:9 16:2517:24
times 41:19 28:18 use 11:2030:16 | wasn’'t 30:2
timing 19:8 types 28:3 34:137.24 37:3,11,22
48:16,20 typewriting used 22:836:22 | waste 195
title 32:14 52:6 v water 31:334:1
today 6:13,22 u v 3322 watered 36:24
744811 unanimously valid 30:18 344112
today’s 5:11,20 50:19 valuable 41:9 | Wwaters 16:7
90:25 unavailing variety 15:8 way 6:514:14
together 32:18 11:12 version 3625 17:2 19:21
48:20 under 10:20 41:13 25:11 28:1,9
told 40:11 11:41517:11 | versus 34:25 30:19 42:12
touch 48:3 19:10 20:4 vicinity 383 | Ways 158
tracks 21:18 21:2 22:14 view 19:1920:3 Weavers 29:22
transcript 123 | 5395 94:00 25:2 28:12 30:5
527 26:628:14,15 | 37:6,1930:17 | Weblink 4825
transport 30:18 31:2.8 43:11 website 5:24
30:16 31:2232:19.25 | views 20:2 57.24 38:8,18
traver 2:36:24 35:13.93.24 30:20 westlaw 11:3
6:25 7:14,18 42:8 45:&; 52:6 | viewscape we'll 25:18
8:15,20 13:12 under stand 37:19 38:24 48:15,20 50:1
43:16,24 4415 | 5553367 virtual 5:22 50:4
46:3,7,21 475 undertake vote 50:4.18 we're 8:13
tribe 17:1,12 4516 .19 W : 16:18 18:11
tries 22:245:12 underV\;ater _ 42:14 455
troubling 3822 5,5 Wig 2;10:13 48:1
true 52:7 , , : we've 31:8,24
try 8:2230:16 “ﬂé‘f’tﬁd 454 walk 3819 what's 23:9
trying 42:15 unstayed 9:20 walked 34:5 24:21,23 31:14
tuesday 1:11 untouched want 28:1,13 33:6 35:8
turn 5:1027:11 | e g5 39:18 who's 23:18
two 5:157:21 o aag wanted 29:8 42:21
11:12 15:3 updates 32:12 warden 42:24 | \icks 1:96:11
21:7 23:4 50:8,9

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




[wilmington - zones]

wilmington 2.7
win 21:3,8
wind 5:18,18
7:22,22 9:2
20:4,15 21:13
22:19 24:1
36:20,24 37:3
37:23 38:10,12
38:17 39:4
46:23
wind’'s 9:510:5
12:16,22 388
withdraw
10:13
witnesses 1:16
won't 22:445:1
work 15:549:3
50:21
working 33:20
wouldn’t 38:4
wrap 34:13
write 32:17
written 50:20
wrong 34:10

you'll 17:6
38:19

you're 19:11
20:25 35:12
42:10 46:20
49:1

you've 33:12
48:3

z

X

X 3:14:1

y

yeah 6:198:18
17:8,8 33:15
43:7 48:14

year 21:731:4
31:6,9

years 25:25
26:1

zach 6:12 40:6
zachary 2:13
zone 8:21 14:13
15:2 16:7
30:11,12 34:23
35:1,3,17,17,21
35:22,25 36:2
zones 16:12

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

Page 20



	Hearing
	Word Index
	All
	10:50 - agency
	agency™s - attorney
	attorney - case
	case - compliant
	complied - czma
	czma - distinguished
	distinguishes - extent
	extremely - good
	good - interrupt
	introduce - know
	know - member
	members - occurrence
	occurrences - pointed
	points - questions
	questions - reverse
	reversed - sir
	sir - subject
	submission - time
	timeframe - wicks
	wilmington - zones

	Alphabetical
	Numbers and Symbols
	10:50 - agency

	A
	10:50 - agency
	agency™s - attorney
	attorney - case

	B
	attorney - case

	C
	attorney - case
	case - compliant
	complied - czma
	czma - distinguished

	D
	czma - distinguished
	distinguishes - extent

	E
	distinguishes - extent
	extremely - good

	F
	extremely - good

	G
	extremely - good
	good - interrupt

	H
	good - interrupt

	I
	good - interrupt
	introduce - know

	J
	introduce - know

	K
	introduce - know
	know - member

	L
	know - member

	M
	know - member
	members - occurrence

	N
	members - occurrence

	O
	members - occurrence
	occurrences - pointed

	P
	occurrences - pointed
	points - questions

	Q
	points - questions
	questions - reverse

	R
	questions - reverse
	reversed - sir

	S
	reversed - sir
	sir - subject
	submission - time

	T
	submission - time
	timeframe - wicks

	U
	timeframe - wicks

	V
	timeframe - wicks

	W
	timeframe - wicks
	wilmington - zones

	X
	wilmington - zones

	Y
	wilmington - zones

	Z
	wilmington - zones




