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PROCEEDI NGS

THE CHAIR: Good norning. M nane is
Dean Hol den, Chairperson of the Del aware Environnent al
Appeal s Board.

Bef ore we be begin today, for those of
you attending in person, please silence your
el ectroni c devices. For those of you joining on the
phone or online, please nute your m crophones unl ess
you' re addressed by the board.

For the purpose of today's hearing of
t he Del aware Environnental Appeals Board is to
consider M. Edward Bintz's notion to conpel
production of the entire record for the secretary in
Appeal 2024-04.

The appeal filed by M. Bintz
chal | enges two federal consistency certifications
I ssued by DNREC to the US Arny Corps of Engineers in
connection with the project in devel opment by US W nd
to create an offshore wind farmfor power generation.

Notice of today's hearing in the
auditoriumat DNREC s offices at 89 Kings Hi ghway,
Dover, Del aware, and by virtual access was posted on
the State of Del aware Secretary of State's public

nmeeti ng cal endar on which the boards -- and on the
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board's website.

I n addition, public notice of this
hearing was published in the News Journal and the
Del aware State News.

The Del aware Environnental Appeals
Board is a quasi judicial body created by the General
Assenbly to hear appeals of decisions of the Secretary
of DNREC. The way the board fulfills its duties and
responsi bilities, including conducting hearings is
establ i shed and governed by the Del aware Code, board's
regul ations, and case | aw.

Il will now introduce board nenbers and
the board staff, other board nenbers participating in
this hearing and constituting a quorum pursuant to 7
Del Code Section 6007 are Ms. Deborah W cks,

M. Robert Ml rooney, and M. Randall Horne.

| would also like to introduce the
board's assi gned Deputy Attorney General, Zach Nayl or,
and the board's adm nistrative assistants, Janella
Sapp and Brandon Hol ston. The appellant is
represented by the Honorabl e Jane Brady.

Woul d you pl ease introduce yourself for
the record?

M5. BRADY: Yes. Thank you. M nane
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is Jane Brady. |'mhere representing M. Bintz.

THE CHAIR: Thank You. The appellee is
represented by Deputy Attorney Ceneral Sawyer Traver
at today's proceedings.

| ask that Counsel take this
opportunity to introduce thenselves to the board and
for the record.

M5. TRAVER: Yes, ny nane is Sawyer
Traver, Deputy Attorney General with the Departnent of
Justice here today representi ng DNREC.

THE CHAIR: Ms. Brady will have up to
20 mnutes to argue in favor of notion to conpel and
may reserve any portion of that allotted tinme for
rebuttal. That will be followed by 20 m nutes for
DNREC to argue against the notion. M. Brady wll be
permtted 10 m nutes for rebuttal argunent.

Board nenbers may ask questions during
argunment or after the allotted tinme. The board may
del i berate in executive session after the argunents
have concluded. The board may issue an oral decision
thereafter but will issue a witten order follow ng
this hearing.

Ms. Brady, you may now proceed.

MS. BRADY: Thank you and good norning.
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This is a hearing as you said on a notion to conpel
that was filed by M. Bintz to require the Departnent
of Natural Resources to provide the entire record to
this board and to himas he brings a notion or an
appeal of a decision by the secretary.

The Del aware Coastal Managenent Pl an
specifically is intended to ensure protecti on of
Del aware's coastal areas from environnental damge and
to preserve its use for recreation and scenic and
aest hetic enjoynent.

7 Del aware Adm n Code 2201 requires
that the proposed activities that are subject to
f ederal approval that m ght reasonably have
foreseeabl e effects on Del aware's coastal area are to
be revi ewed by DNREC for consistency between that
federal approval and Del aware's rul es and regul ati ons.

M. Bintz filed a substantive appeal of
the finding of consistency that the Departnent of
Nat ural Resources made, but he found the record
submtted to this board and available to himto be
significantly |acking, and so he filed this notion to
conpel .

7 Del aware Code 6008 states that when

this board holds a public hearing of an appeal of a
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final decision of the secretary, the record before the
board shall include the entire record before the
secretary. 7 Delaware Adm n code simlarly states
that the record before the board includes the entire
record before the secretary.

The pl ain neaning of words controls in
Del aware | aw and there is no anmbiguity in the word
"entire." It means whole, all, everything.

The state is correct in its response in
a couple of respects. First, it notes that the
Envi ronnment al Appeal s Board regul ati ons do not define
what the entire record is. That is true as far as |
coul d find.

But the state then engages in a fl awed
argunment that the entire record need only contain the
docunments that the secretary is required to review in
maki ng a determ nation of consistency.

Therefore, the state argues that they
need only provide what essentially is in the
chronol ogy, only those itens that w thout which the
secretary's decision would be procedurally flawed.

That's not -- but is that what the
entire record is neant to nean? | don't think so.

| ndeed there is guidance as to what the entire record
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should nean in federal regulations and case | aw.

The Adm nistrative Procedure Act at the
federal |evel uses the word whol e record as opposed to
entire record and requires the whole record to be
submtted by an agency when a ruling is on appeal.

Li ke this board, it is not expected
that the parties create a new record when determ ning
I f the decision was supported or not supported by
substanti al evidence. Rather, the board relies on the
record that is presented, which is supposed to be all
of the information that was before the agency when the
agency nade the deci sion.

The federal government provides
gui dance to federal agencies on what the entire whole
record should be. It should be the paper trail that
docunments the agency's decision making process and the
basis for the agency's deci sion.

That gui dance includes describing sonme
of the types of docunents and materials that are
rel evant to the process of the agency's decision and
were -- whether they support the decision or not.

And | believe attached as an exhibit is
a copy of the US Departnent of Justice Environnent and

Nat ural Resource Division guidelines for agencies on
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what woul d conpri se the whol e record.

In Citizens to Preserve Overton Park
vs. Vol pe, The United States Suprenme Court held that a
portion of the record was not the whole record.

We know the entire record, the whole
record is not before this board, and we know t hat
there was significant additional information that was
provided to DNREC after the public comment period
expi red and before the secretary made the deci sion
that is challenged in this underlying matter.

How do we know that? Because DNREC
says so. First, there's a three-nonth gap in the
docunented information included in that portion of the
record the state provided. W know that during that
time the state was seeking new information and
clarification that was utilized by the secretary in
maki ng hi s deci sion.

For instance, the state acknow edges
that the Del aware Coastal Managenent Pl an requires the
agency to coordinate with network partners, and they
represented that they were going to do so in public
statenments at the tinme of public comment. But they
claimthey don't have to include those reports from

t hose partners in the record.
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Further in one docunent provided by
DNREC, the agency acknow edged that they sought and
recei ved additional information follow ng the close of
the public comment period regarding significant
envi ronnental concerns, including |ocation of the
of f shore cabl es and deconmi ssi oning of the project.

However, the request and responses nor
the specific information that was included in those
responses is provided as part of your record.

Now, why is this information inportant?
This board needs to determ ne when challenged if a
secretary's decision is substantially supported by the
evi dence that the secretary consi dered.

But if you don't know what all of that
evidence is, whether it is contradicted, whether there
are differences of opinion between those partners we
di scussed earlier, you can't do your job and neither
can M. Bintz fairly prosecute his underlying claim

Appell ants are only permtted to
I ntroduce evidence that is included as part of the
record when chal l enging the secretary's decision. How
is he to learn if there were contradictions with the
I nterpretations of the information provided by one of

those network partners or by the applicant thensel ves
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is a fair extrapolation of the actual facts that were
presented? He cannot and neither can this board.

M. Bintz's underlying claimis that
the secretary failed to take into account reasonably
foreseeabl e coastal zone effects as required by the
Del awar e Coastal Managenent Pl an.

In fact, he addresses several aspects
of what the Coastal Managenment Plan is to protect that
were not addressed specifically in the secretary's
order.

Such a consideration touches on
virtually every determ nation with regard to
consi stency. What information was available, if there
were gaps in that information relevant to an aspect of
t he i npact on the coastal zone is not known.

Further, an appellant has the burden to
establish the decision was not supported by
substanti al evidence. They cannot possibly neet that
burden if they don't know what evidence was consi dered
by the secretary in making the decision that's being
chal l enged. And that's where the state is right
agai n.

M. Bintz does not know whet her ot her

evi dence was before the secretary because the state
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won't tell him The state makes an absurd demand on
appellants to identify the docunents they're claimng
are not part of the record.

If it were not for the particular facts
in this case, we would not be able to identify that we
know t here are docunents that were considered by the
secretary that are not in the record that the agency
presented to this board. Not every applicant m ght be
so fortunate.

The Federal Adm nistrative Procedures
Act, Section 10127 identifies some of the materials
that conprise the record: all notices; al
correspondence between the agency and the parties;
exhi bits, docunents, and testinony submtted into
evi dence; and all recommended orders, sunmaries of
evi dence, and findings; and all interlocutory and
final orders of the agency shall be included in the
record.

Del aware case | aw nmakes clear that in
revi ewm ng an agency's decision, the review ng party,
whet her it's the court or this board, is to conduct
a -- hold on, I can't read ny witing -- searching and
careful analysis of the evidence. That is not

possi ble on the record that has been presented to you
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in this matter.

Now, | have no doubt that each one of
you would |ike to make and wants to make the right and
proper decisions in your appeals and to afford the
menbers of the public who have fair reason to
chal | enge a decision the secretary makes a good
opportunity to do so.

But this board needs to clarify that
the entire record is the whole record and that this
board and appellants are entitled to know what
i nformati on was avail able to the secretary before he
made t he deci sion you're being asked to endorse and
t he appellant is chall enging.

Now, | won't presune to advise you what
specific information you m ght designate, but | do
of fer these Federal Adm nistrative Procedure
Gui del i nes as a gui de.

Let nme say one nore thing. W are not
seeking to supplenent the record. W are asking the
state to conplete the record, the record that existed.
We are not asking additional information be placed in
it. We are asking for the state to provide the
i nformation that was before the secretary when he nade

hi s deci si on.
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That is the only fair way that you can
make a deci sion you can feel confortable is supported
and the only fair way that any appellant who wants to
chal | enge the decision of a secretary can do that.

| know this nmay be an expansi on on what
has been typically done, and to be candid as attorney
general, | didn't always attend the -- |'ve attended
EAB hearings but hadn't paid the kind of critical
attention to the rules as | did for preparing for this
matt er.

And it seens to ne that it would
behoove this agency -- this board, rather, to review
what you want to see and hear in these matters and
define what you want the entire record to conpri se.

And | suggest to you it should be far
nore than what the chronol ogy includes and what is
required sinply to make sure that the secretary checks
t he mandat ory boxes.

You shoul d know what was there, whether
It was contradicted, whether -- in making your
determ nati on, whether the agency's decision was
substantially supported by the evidence before it.
Thank you.

THE CHAIR: Thank you, Ms. Brady.
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M5. TRAVER: Thank you.

Good norning, board nmenbers. As stated
earlier, nmy name is Sawer Traver here today
representing the Appell ate DNREC.

The appell ant today noves to conpel
DNREC to file reports and anal yses and e-mails and
correspondence that he all eges have been omtted from
the entire record here.

Appel | ant's vague requests to
suppl enent the record are unsupported by the | aw and
woul d drastically expand the nmeaning of the record
before the secretary on appeal to the EAB.

THE REPORTER: Ms. Traver, would you
nove the mc just a little bit closer? Thank you.

M5. TRAVER: Accordingly, DNREC
respectfully requests that the EAB deny Appellant's
notion to conpel today.

The record filed with the EAB in this
matter is conplete and the entire record. The
Del awar e Coastal Managenent Prograns, the DCMP,
policies prescribe what nust enter the record for the
secretary's federal consistency review, and each of
t hose itens has been provided to Appellant here.

It's inportant to consider in this case
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that the federal consistency review process is
distinct fromenvironnmental permtting also done by
DNREC, where you would have a public hearing with
testinony and hearing officer's report. Here, federal
consistency reviewis the state's part of the federal
approval process and inherently nore |limted.

So the state in this matter was
reviewming a US Arny Corps of Engineers permt for
federal consistency and US Wnds' Quter Continental
Shel f plan for BOEM

For the Arny Corps of Engineer permt,
the DCMP policies require fromthe applicant a
statenment of consistency certification, a copy of the
application, the detail ed description of the proposed
activity, an assessnent relating to the probable
coastal zone effects, and a brief set of findings
derived fromthat assessnent indicating that the
proposed activity is consistent wwth the DCMP' s
pol i cies.

From DNREC what is required is
coordination with network program partners, public
notice, and its federal consistency review response in
writing.

Simlarly for the outer continental
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shelf plan, the applicant had to provide a copy of its
application plan certification and supporting

i nformation. And DNREC had to, again, provide that
public notice and its federal consistency review
response.

The DCMP policies do not require that
reports or correspondence be reviewed in connection
with the issuance of the federal consistency
concurrences, nor were any reports prepared here.

The DCMP had regqular calls with its
net wor kK program partners, and the concerns and
comments made on those calls were conpiled into the
written federal consistency decisions that were issued
in this matter.

Further, introducing correspondence
into the record would be inappropriate here, as the e-
mails were not part of the record in this matter and,
again, that would dramatically expand the scope of the
EAB's review in all cases.

Because all itens required for review
by the DCMP' s policies have been provided to Appell ant
here, the record is adm nistratively conplete.

Next, the appellant's brief cites the

Federal Adm nistrative Procedure Act in support of his
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argument that DNREC nust file the entire record with
t he EAB.

However, the APA presunes that an
agency has filed the conplete record in an appeal and
requires a party contesting the conpl eteness of the
record to rebut this presunption with first reasonabl e
nonspecul ati ve grounds for the belief that the
docunments were consi dered by the agency and not
I ncluded in the record.

And second, identification of the
allegedly omtted materials with specificity, not
merely identifying broad categories of docunents and
data likely to exist.

Appel l ant's request here is exactly the
specul ative non-specific request for docunents this
presunption wards agai nst.

Appel I ant incorrectly theorizes that
reports and anal yses nust exi st that have been omtted
fromthe record. However, federal courts have held
that a petitioner's belief that certain docunents may
exist fails to overconme the presunption of a conplete
record. And that's a site from footnotes 16 of ny
brief.

Further, Appellant fails to assert any
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reasonabl e nonspecul ati ve grounds for his belief that
reports and correspondence were relied upon by the
agency and not included with the record.

The materials that US Wnd submtted
pursuant to the requirenments of the DCVMP policies were
provided at the record in this matter. And those
materials together with the public comments submtted
and conversations with the DCMP' s networ k program
partners as recorded in the final witten consistency
concurrences conprise the entire record in this
matter, and all of that has been provided to
Appel | ant .

Appel l ant's argunents are too
specul ati ve and non-specific to rebut the presunption
t hat DNREC has provided the entire record in this
matt er here.

In sum Appellant's notion to conpel is
overly broad, unsupported by the |Iaw, and DNREC agai n
respectfully requests that it be denied. Thank you.

THE CHAIR: Ms. Brady?

MS. BRADY: Yes.

THE CHAIR: Ms. Brady?

MS. BRADY: Yes. Thank you.

So | submt the state doesn't really
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address the issue, which is not what nust enter the
record. She keeps citing to the obligation that the
secretary has to do certain specific things, but the
record that you're required to receive doesn't say
provide us with proof you considered all the things
you have to. It says the entire record.

And so if the secretary rejects
I nformation, doesn't give it as nuch weight, has it,
doesn't consider it, and we know -- then that is
rel evant. \Whether he checks all the boxes when he
makes the decision is not the question that is put to
you by the | anguage in your regulations and the | aw.
The entire record should be before you for you to nmake
a determ nati on.

The -- she said that we're not -- oh.
She said you're expanding the scope of the EAB review
I f you grant our request. No. We're letting you do
your | ob.

The scope of your reviewis to be the
entire record and whether it's substantially -- the
secretary's decision is substantially supported by
that record, whether it's support -- and whether that
i nformation that was consi dered supports the ultimte

deci si on or not.
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And there will be many tinmes that there
wi Il be contradictory, conflicting, and different
opi nions. Heck, in the proposal to go under the bay
for the connection to these cables to a substation,

t he EPA and Nati onal Fisheries both recomended
agai nst doing that. The state granted it a permt to
do that.

So we know there's stuff -- there's
information in the record that the secretary may not
regard as conpelling his decision, but it's part of
the record, and it should be provided.

And we do rebut the presunption here.
That presunption is in the absence of anything el se,
but we know that there was requests for additional
I nformation, that it was provided, and we don't know
what that information is.

We only have the secretary summary in
hi s opinion about the |location. W know it was
regarding the | ocation of the cables, and we know it
was regardi ng the decomm ssioning. W know it was
about that, but we don't know what information was
provi ded. You don't know what information was
provi ded.

You can't avoid an obligation to
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provide information the secretary relied upon by not
witing it down.

So if there's a practice that the
network partners don't provide their input in witing
or there's a practice that the staff who talk to those
network partners don't wite nenos to the secretary
about what that network partner says, that's avoiding
their duty to show that the record supports -- what
the record entails that supports or doesn't support
t he secretary's deci sion.

So ny assessnent is that the entire
record is not being addressed. It's not being
provided to you, that the state is not addressi ng what
the entire record should be, but only what the m ni mal
mandat ory aspects should be. And whatever is required
by the Federal Consistency Guidelines or the DCWP,
that's what we have to give you.

And that's not what the |aw and the
regul ations say. They say you're entitled to the
entire record. Thank you.

THE CHAIR: Thank you, Ms. Brady.

Questions fromthe board?

MR. HORNE: So what |'minterpreting

and understanding is that basically all docunents
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received relative to this project constitute the
record. The fact that they may not have been
considered is inportant because they weren't

consi dered or they were chosen not to be considered.
s that correct?

MS. BRADY: | think whether they were
rejected --

MR. HORNE: Ms. Brady, your mc's off.
Thank you.

M5. BRADY:. \Whether they were rejected
or accepted, the agency receives that informtion.
That makes it before the secretary. They consider it
an agency deci sion.

So the case |l aw | ooks at what is in the
record is what is before the secretary. \What
i nformation could they call upon in making their
determ nation? And then your obligation is to find
that that information in the whole either does or does
not substantially support the subject.

MR. HORNE: This is where |I'm having a
little confusion.

MS. BRADY: Yeah.

MR. HORNE: So there's going to be a
| ot of stuff submtted back and forth that has
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absolutely nothing to do with anything. But there are
things that, as you say, are presented that could have
been consi dered and nmay have been determ ned not to be
rel evant, so they're -- they didn't provide those.

MS. BRADY: Right.

MR. HORNE: Are you suggesting that
everything or just what was used or specifically
excl uded in maki ng the decision?

M5. BRADY: So | think everything in
the sense that that is the record. So if it was a
request, what tinme are you going to have a Zoomto
have a call? No. But if it's the content of the Zoom
call, yes.

They -- and there's an obligation for
the state to preserve what it does, the record that it
creates. And they're suggesting that, you know, oral
conversations, you know, that federal regs even
I ncl ude notes of that, internal summaries of evidence.

So that's part of what is before the
secretary within the agency in making the
recommendati ons, interlocutory, or final decisions.

MR. HORNE: Ckay. And from your
st andpoi nt, would you agree that there are docunents

t hat were not included because you or DNREC as the
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case may be determ ned that they weren't relevant to
t he deci si on maki ng process?

M5. TRAVER: No. | think the DCVMP sets
forth the docunents that are relevant to the
secretary's review.

MR. HORNE: This is clearly where our
i ssue is, right here; right?

M5. BRADY: So the federal |aws and the
case law that | ooks at it does not distinguish what
the secretary determnes is relevant and what is in
the record. So there could be a conflict of interest
or a --

MR. HORNE: Sure.

M5. BRADY: ~-- a prejudice or a bias in
deciding what is relevant. That's why wwth FO A, any
ki nd of public review of the governnent action, the
entire record is the entire record.

MR. BINTZ: Can | weigh on just for a
sec?

MR. HORNE: Sure. The --

MR. BINTZ: Anything that you can do to
clear the air.

MR. BINTZ: Yeah. Well, we had -- we

had nentioned in the brief that there's a three-nonth
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gap. So pretty nmuch what -- what DNREC i s revi ew ng
via the DCMP is information submtted by US Wnd, so
of course it's going to have the US W nd

perspective --

MR. HORNE: Sure.

MR. BINTZ: -- as opposed to a nore
objective review by -- by DNREC. And we don't have
anything reflecting that objective review, you know,
by DNREC ot her than the conclusion itself.

And to ne that's -- that's, you know,
an inmportant part of what it takes to review what the
anal ysis was and -- and does it, you know -- is it --
does it constitute substantial evidence for the
position they took?

MR. MULROONEY: Ms. Brady, you talked
about coordination with network partners. | guess
that's correspondence and docunents related to that
coordi nation. What would that |ook |ike? |'m not
sure | understand what network partners would be and
what docunments --

MS. BRADY: Well, the Coastal
Managenment Plan requires that they consult with
network partners. The state can tell you exactly who

t hey consulted wth.
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| can't because we don't have that
record, but it would be agencies, organizations that
have an interest in and expertise regardi ng any aspect
of the project that they would want to hear from

And | don't know, are they defined in
the code there, network partners, M' anf?

MS. TRAVER: | amnot sure if they're

defined in the code.

M5. BRADY: | don't think they are.
M5. TRAVER: But the -- | would assune
they are. | would hope. The concurrence letters |ist

t he agenci es that DNREC coordi nated w th.

MR. MULROONEY: So they're state
agenci es and external organizations as well?

M5. BRADY: They can be. Yes.

MR. MULROONEY: Could be.

M5. BRADY: In fact -- yes. In fact
they only list the divisions within DNREC, but there
may be reports and analysis fromthose divisions that
we don't have.

MR. MULROONEY: Ckay.

MS. BRADY: They sinply talked to them
or they got a report fromthem | suspect there's a

| ot of internal analysis and conmuni cation relating to
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what ultimately the decision was that has not been
reveal ed.

MR. MULROONEY: So for DNREC -- so that
communi cation or the information that you're -- the
f eedback you're getting fromnetwork partners, that
woul d or woul d not have been part of the decision
maki ng process?

M5. TRAVER: It was part of the
deci si on maki ng process, the coments that were
received --

THE REPORTER: Ms. Traver, would you
turn your mc on? Sorry.

M5. TRAVER:  Sorry.

Yes. It was part of the decision
maki ng process. The coments received fromthe
net wor kK program partners were incorporated into the
final consistency concurrences.

MR. MULROONEY: Okay. So that -- were
t hose records provided as part of the overall?

M5. TRAVER: There aren't reports.
There aren't records in that sense.

MR. MULROONEY: Then what would it be?
Cor respondence or --

M5. TRAVER: It was ny understandi ng
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fromspeaking with DNREC is that records that there
were regul ar phone calls that all of the network
program partners would participate on.

MR. MULROONEY: Okay. So nothing
docunented then in ternms of in witing?

MS. TRAVER: Not that |'ve revi ewed.

THE CHAIR: |Is there a listing of who
within those different network partners participated?

M5. TRAVER: | could absolutely get
that for you.

THE CHAIR: |Is that in the current
docunment provided to date?

M5. TRAVER: No. No. And let ne

rephrase. | can get a list of who all the network
program partners are. | amnot sure who participated
on every call. | can see if they have that

I nformati on.

THE CHAIR: Any other questions? Have
nor e?

Ms. Brady, you nentioned a three-nonth
gap in docunments. Could you tell us a little bit nore
about that?

MS5. BRADY: That's between -- well,

that's between when public coment period expired and
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when the secretary issued the order.

And we know that there were things
happening in that tine, clearly. That's when they
wer e seeking out the other opinions fromthe network
partners. That was when they were eval uating the
i nformation, asking US Wnd for additional
i nformation, considering what they' ve said, and
deci di ng about the | ocation.

Even changing a little bit of the
proj ect about the | ocation or getting assurances about
the | ocation of the cables as well as -- sorry, |
forgot my mc -- as well as the deconm ssi oning
because there's been a I ot of concern in the public
about the costs of decomm ssioning and whet her there
shoul d be a bond up front and that kind of thing.

And the federal government underm ned
sone of the other projects on the east coast by saying
you didn't have -- that they overrode the state's
requi rement of a deconmm ssioni ng bond.

And so that was a particul ar area of
concern for the public, but we don't know what their
response was and all the details of what that was,
what information was provided that m ght have affected

or influenced the secretary's deci sion.
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THE CHAI R:  Thank you.

Ms. Traver, the -- in ny reading of the
secretary's consistency -- the order or the
consi stency determ nations, there seens to be a nunber
of additional requirenents that are within it that
weren't included in the docunents submtted by US
W nd.

Is the record that's been provided for
this appeal, does it contain the backup docunents that
were utilized or the departnent opinions that were
utilized to determ ne those that were included in the
subm ssi on?

M5. TRAVER: |'m not sure | understand.
You say the secretary's order contained additional
requi renment s?

THE CHAIR: Yeah. Correct. | nean, it
speaks about -- let nme see where that was. So it
speaks about restrictions in addition to other
mtigation and nonitoring effects to protect natural
resources. Right? And that's on page 3 of 8.

And and to nme it reads that DNREC has
taken all the subm ssions that came fromthe applicant
and the input and correspondence with the network

partners and cone up with this list of additional
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mtigation and nonitoring efforts. Right?

To nme, it doesn't seemlike the record
that's been submtted to date provides the backup for
how t hose were determ ned.

M5. TRAVER: Just glancing at this
list, these | ook |ike standard WAt ershed Stewardship
and Fish and Wldlife requirenments. | assune it
woul d' ve conme up in conversation with those partners.

MR. HORNE: And is that -- is that not
why this is a conditional concurrence because they've
added -- no?

MS. BRADY: It's conditional because
the state had not yet granted or nmade the
determ nation on the pending permts for beach
constructi on subaqueous and wetl ands permts.

And so it conditioned the consistency
on those permtting processes, which are al so now on
appeal to this board and to the superior court because
the appeal fromthe beach construction is directly to
superior court.

MR. BINTZ: And |let me supplenment it.
On page 8 -- starting on page 8 of the conditional
concurrences, they add just -- | think what you

were -- where you were heading on this, is that there
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are new conditions that are added, for exanple, for
the -- to protective Bethany Beach firefly, which is
an endangered species, they put in a requirenent that
there be no permanent |ighting.

That is nowhere to be found in the US
Wnd materials. They were providing during
construction that they would not I -- | guess it was
time of year restrictions. So during the summer they
couldn't do lighting. But this is a different
requi renment.

And -- and so you'll see eight
addi tional conditions here that are over and above
what is required el sewhere.

And -- and there's no explanation as to
your question. There's no backup to support of for
how in the record right now as to how they arrived at
t hose.

THE CHAI R: Ri ght . Ms. Traver, | nean,
It seenms to ne that if -- to produce these additional
conditions and things that were added that are outside
of the record, the docunents that have been been
submtted to date, it would be tough that that
occurred just through a phone call and then made its

way into the secretary's order. Right?
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To ne, there seens to be -- there's got
to be sone docunents of the devel opnent of this that
led to the ultimte docunent.

M5. TRAVER: Al | can say is reports
weren't required. No reports were submtted.

MS. BRADY: | think that first part is
correct. Reports aren't required. You know, the only
thing that's required is you check three boxes,
really, maybe four

But that's not the question before this
board on this notion nor is it the question before any
reviewi ng board or court. The question is whether
they conplied with the regs and the |aw, which
requires the entire record be here for you to nmake a
det er m nati on.

MR. HORNE: So you've -- in your
definition of the entire record, you' ve relied on sone
federal |aw, case |aw?

M5. BRADY: Yes. They use the term
whol e record but they --

MR. HORNE: M question is, why does
your definition take precedence over DNREC s
definition out of the DCMP?

MS. BRADY: Well, DNREC doesn't have a
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definition. There is no definition in Del aware | aw of
what the entire record is, and | encourage this
board --

MR. HORNE: No. But she's saying they
have subm tted what the DCMP requires be submtted.

MS. BRADY: That's correct. They have
submtted what is required, but that is not the
record.

MR. HORNE: Ckay.

M5. BRADY: That is sinply what boxes
have to be checked. That is the mninumthat the
secretary has to do or the decision is negated.
mean, absolute m nimmthe secretary has to do or the
deci sion i s negat ed.

Your job is to find out -- and your
duty is to find out if there's a substantial evidence
to support that decision. And you can't do that if
you don't know what evidence was before the secretary.

MR. BINTZ: And the DCMP does not speak
to arecord. It lists the -- or it identifies
information that US Wnd is required to submt with
its application. It never uses the word record or
purports to say that what US Wnd is submtting is the

record. It's just what they're required to provide.
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And there was follow up as reflected in
the concurrence |letter asking for additional
I nformation, and we know that was provided and we --
you know, that may well have been other things and --
and, you know, that are very relevant to -- to the
deci si on made here.

MR. MULROONEY: So |I'm not an attorney,
but in ny prior life when | worked for a conpany, we'd
be involved in lawsuits and there'd be a --

M5. BRADY: Sorry for you

MR. MULROONEY: Well, it was part of
t he j ob.

MS. BRADY: Darn | awyers.

MR. MULROONEY: It was -- but it was
part of the --

UNI DENTI FI ED SPEAKER: That's the fun
part.

Yes. But there is a --there'd be a
di scovery process, and | would have to identify --

M5. BRADY: Right. Right

MR. MULROONEY: -- and preserve any
docunments that would be related to that particul ar
case. Are you asking for discovery process for this

or i s --
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MS. BRADY: No. No. There is no
di scovery before this board.

MR. MULROONEY: Ckay.

M5. BRADY: What is required before
this board, though, is the entire record. And so
that's why | suggest -- and, you know, again, | have
worked with agencies a lot of ny career. | never paid
the kind of critical attention to this particular
I ssue until now when | was asked to help M. Bintz.

And it seenms to ne it would behoove
this agency to identify what you expect the agency to
provide in terns of the entire record, nuch |ike the
federal guidelines and US Departnment of Justice have
done. Gve Zach a little nore work to do. But to
hel p assure that DNREC knows what you expect and what
you're entitled to.

And it's not -- one of the things they
i nclude in the federal guidelines is notes. Because
I f they have a conversation or they take notes about
what one of the divisions wants in this, or there's an
e-mail, that's evidence that's before the secretary in
maki ng that decision within the agency. That shoul d
be preserved.

And it's not onerous. Agencies do it
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every day all the tinme, but it's not discovery. |It's
what -- they have an obligation to prove to you
there's substantial evidence to support the
secretary's deci sion.

And if all you ever get is what they
have to do and one sided piece of the information and
not all of it, you can't do your job right. And
that's what the courts and ot her agencies have and
federal governnment has recogni zed.

MR. MJULROONEY: Okay. Thank you.

THE CHAIR: Ms. W cks?

MS. WCKS: No. [I'mfine. Yeah. You
answer nmy questions.

THE CHAIR: M. Horne?

MR. HORNE: So our job in this case is
to nake a determ nation of the appeal; correct?

M5. BRADY: U tinmately, yes.

MR. HORNE: Yeah. But the appeal
specifies certain things that he identifies as being
not correctly or conpletely or whatever word you want
to use eval uated?

MS. BRADY: Not included in the record.
Right. So there -- the underlying --

MR. HORNE: My point is --
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MS. BRADY: Right.

MR. HORNE: -- are we -- in your mnd,
do we have to have the entire record and review the
secretary's determ nation on the entire -- based on
the entire record or just the points that he brings up
in his appeal ?

M5. BRADY: So | think you need the
entire record, and that's because that's what the | aw
requires.

MR. HORNE: My question is what are
we -- what are we determ ning?

MS. BRADY: Okay. So his particular
appeal says that there were aspects of what the DCMP
I s designed to protect that were not specifically
addressed in the secretary's order. And he's
identified a few of those, but we don't know if

there's sonething in the record about that or not.

If you were to try -- | see where
you're going with this logically. |If you were to try
and say --

MR. HORNE: | feel better.

M5. BRADY: |If you were to try and say,
okay, in this case we need information related to

these three or four things and what you have.
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MR. HORNE: Exactly.

M5. BRADY: And then in this case, we
need what you need in this -- the agency is not going
to devel op practices that preserve the record that you
need i n advance of know ng what you need or want.

And so that's why the defined scope of
what the agency should have avail able and retain for
pur poses of your determ nation of substantial support
or not.

And, again, the litigants are |limted
in what they can argue to this court on what's in the
record. And they decide what the record is unless you
tell them what the record is.

The the | aw says the entire record.
Their practices | think over tinme have devel oped to be
t hat nmeans what ever we absol utely have to consi der,
and they haven't adopted practices that collect and
preserve the kind of information that should be part
of the record historically.

And | respect that. | just think --
and so | know that what |'m saying today is a change
i n how this board approaches what's provided to them
and the expectations of the board.

But | think it is an appropriate tinme
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to look at this and as | said, |ook at the regs that
USDQJ adopted for the federal natural resources. See
I f they're hel pful.

But | think it would be -- it's not
going to be tonight, immediate, but | think it wll
gi ve guidance to the state agenci es about what
i nformation for all the boards, |abor board,
everybody, what -- because they do preserve e-nails
bet ween people that are di scharged from work and al
t hat .

They have a lot nore of a record that
they see in those board hearings than you see in this
one particular. But it would help them adopt the
practices that conply with the law. That's the |aw.
That's the reg. It's what it says.

MR. HORNE: Ckay.

THE CHAIR: A any | ast questions from
the board? 1|s there a notion to go to executive
sessi on?

MR. HORNE: NMbtion to go to executive
sessi on.

THE CHAIR:  Second?

MR. MULROONEY: Second.

THE CHAIR: Al in favor?
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MULTI PLE SPEAKERS: Aye.

(OFf the record.)

THE CHAIR: |Is there a notion fromthe
boar d?

MS. WCKS: Yes. | nmake a notion to
grant the notion to conpel.

THE CHAIR:  Second?

MR. HORNE: Second.

THE CHAIR: |Is there any discussion on
the notion? AlIl right. W'Ill do a roll call vote.

Ms. W cks?

M5. W CKS: Yes.

THE CHAIR: M. Milrooney?

MR. MULROONEY: In favor.

THE CHAIR: M. Horne?

MR. HORNE: In favor.

THE CHAIR: And | also vote in favor

so the notion carries unaninously. W will -- regs
require that a witten order will be issued within 90
days.

MS. BRADY: Thank you.

THE CHAIR: Thank you very nuch.

M5. BRADY: |It's been a pleasure.
THE REPORTER: Just before we go off,
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|l et me get transcript orders. So I'mgoing to start
with Ms. Brady.

Ms. Brady, would you like to order
transcript?

MS. BRADY: No.

THE REPORTER: No. Ms. Traver, would
you |i ke to order transcript?

MS. TRAVER No. We'Il be in touch if
we do.

THE REPORTER: Ckay. And, M. Nayl or,
woul d you like to order a transcript?

MR. NAYLOR: Yeah. Janella will take
care of it. O course.

THE REPORTER: Thank you.

(Wher eupon, at 10:11 a.m, the

proceedi ng was concl uded.)
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CERTI FI CATE

I, BLAKE ROBI NSON, the officer before whom
t he foregoi ng proceedi ngs were taken, do hereby
certify that any witness(es) in the foregoing
proceedi ngs, prior to testifying, were duly sworn;
that the proceedi ngs were recorded by ne and
thereafter reduced to typewiting by a qualified
transcriptionist; that said digital audio recording of
said proceedings are a true and accurate record to the
best of nmy know edge, skills, and ability; that | am
neither counsel for, related to, nor enployed by any
of the parties to the action in which this was taken;
and, further, that I amnot a relative or enployee of
any counsel or attorney enployed by the parties

hereto, nor financially or otherwi se interested in the

outcone of this action. K Mué///// ﬂZLéZ%%ZJ////

BLAKE ROBI NSON
Notary Public in and for the

St ate of Del aware
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CERTI FI CATE OF TRANSCRI BER

I, JENNA STERN, do hereby certify that this
transcript was prepared fromthe digital audio
recordi ng of the foregoing proceeding, that said
transcript is a true and accurate record of the
proceedi ngs to the best of nmy know edge, skills, and
ability; that I am neither counsel for, related to,
nor enployed by any of the parties to the action in
whi ch this was taken; and, further, that I amnot a
relative or enployee of any counsel or attorney
enpl oyed by the parties hereto, nor financially or

otherwise interested in the outcone of this action.
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DELAWARE RULES OF CIVIL PROCEDURE
Part V. Depositions and Discovery

Title V, Rule 30

(e) Submission to witness; changes; signing. When
the testimony is fully transcribed, the deposition
shall be submitted to the witness for examination
and shall be read to the witness, unless such
examination and reading are waived by the witness
and by the parties. Any changes in form or
substance which the witness desires to make shall
be entered upon the deposition by the officer with
a statement of the reasons given by the witness for
making them. The deposition shall then be signed by
the witness, unless the parties by stipulation
waive the signing or the witness 1s 1ill or cannot
be found or refuses to sign. If the deposition 1is
not signed by the witness within 30 days after the
date when the reporter notifies the witness and
counsel by mail of the availability for examination
by the witness, the officer shall sign it and state
on the record the fact of the waiver or of the
illness or absence of the witness or the fact of
the refusal to sign together with the reason, if

any, given therefor; and the deposition may then be
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used as fully as though signed, unless on a motion
to suppress under Rule 32 (d) the Court holds that
the reasons given for the refusal to sign reqguire

rejection of the deposition in whole or in part.

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the collogquies, gquestions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted




fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or

at www.veritext.com.
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