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PROCEEDI NGS

CHAI R:

The purpose of today’ s hearing the
consi deration of Appeal 2021-08, 09 and 10, by
G eenwich Term nals, LLC, d oucester Termnals, LLC,
GMI' Realty LLC, Phil adel phia Port - Regi onal Port
Aut hority and M. Walter Curran, respectively.

These Appeal s chal l enge the Septenber
30t h, 2021 Order of DNREC s Secretary to approve a
permt allow ng devel opnent of a port facility by
Appel | ee Di anond State Port Corporation in Edgenoor,
Del aware. Notice of today’s hearing was posted on
the State of Del aware Secretary of State' s Public
Meeting Cal endar and at the Ri chardson Robbi ns
Bui l di ng at 89 Kings Hi ghway, Dover, which is the
| ocati on of this hearing.

I n addition, public notice of this
hearing was published in the News Journal and State
News. Del aware Environnental Appeals Board is a
guasi -judicial body created by the General Assenbly
to hear appeals on the decisions of the Secretary.
The way the Board fulfills its duties and
responsibilities, including conducting hearings is

est abl i shed and governed by Del aware by the Del aware
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Code Board Regul ati ons and case | aw.
Il will now introduce the Board

Menbers and Board Staff. M nane is Dean Hol den,
Chai rperson of the Board. Other Board Menbers
participating in this hearing --- constitute a quorum
pursuant to 7 Del. Code C6007. M. Robert Milrooney,
M chael Horsey, Deborah W cks. | would also like to
I ntroduce the Board’' s Assistant Deputy Attorney
General Zach Naylor and the Board's Adm nistrative
Assi stant, Tanesha Perry.

The Appell ants and Appellees are
represented by counsel at today’'s proceedings. | ask
t hat Counsel take this opportunity to introduce
t hensel ves to the Board and for the record.

At this time if we can just run through
--- it’s alnost asking for a kind of a roll call for
the record to get everybody that’s here and who is
present.

ATTORNEY WEAVER:

Happy to do so, Chairperson Hol den,
| adi es and gentl enen of the Environnental Appeals
Board. Good norning. M nane is Thaddeus Weaver. |
am t he Del aware Counsel for Appellants, G eenw ch
Term nal s, LLC, d oucester Term nals, LLC and GMI
Realty, LLC, and I'mwth the Firmof Dilworth
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Paxson. |'m pleased to introduce ny Co-Counsel from
the Firm of Manko, Gold, Katcher and Fox, Jill
Kapl an, Shoshana Schiller and Steve Daly. Ms. Kapl an
and Ms. Schiller are admtted Pro Hac Vice. M. Daly
s a Menber of our Delaware Bar, and he will be
presenting on behalf of the port operator Appellants.
Thank you.

ATTORNEY RUSHDAN:

Good norni ng Chairman Hol den, Menbers
of the Board Wali Rushdan and on behal f of Di anond
State Port Corporation with the Firm Barnes and
Thornburg, LLP. Wth nme this norning is ny Co-
Counsel, M. WIlliamBurton. W |ook forward to
presenting to you this norning.

ATTORNEY POLESKY:

Good norning, Board. Joelle Pol esky,
Stradl ey Ronon on behalf of Phil adel phia Regi onal
Port Authority. | have with nme, my col |l eague, Andrew
Levine, who will be addressing the Board today. He
s admtted Pro Hac Vice.

ATTORNEY SKJOLDAL:

Good norning, ny nane is Mchelle
Skjoldal. I"ma Menber of the Del aware Bar with the
Firm Eckert Seamans, here representing M. Walter

Curran. Wth nme today is ny coll eague, David
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Rockman, he’'s admtted Pro Hac and we are ---. Thank
you.

ATTORNEY SCOTT:

Good norning, Chair Hol den, Menbers of
the Board. M nanme is Deborah Scott. |’ mthe Deputy
Attorney General with the Departnent of Justice and |
represent Departnent of Natural Resources and
Environmental Control, DNREC. Wth ne here today is
my col |l eague, Janeson Tweedie. M. Tweedie and |
will be splitting DNREC s argunent and al so one our
newest nenbers of our team Mtthew --- is also here
with us today.

CHAI R:

Thank you. Today, each side will be
af forded two hours and 15 m nutes to nmake their
presentations. Today will break down as follows.
Counsel will make their opening presentation first,
but al so reserve 25 m nutes of your total time for
rebuttal.

We expect to take a 15 m nute break
around 10:15. W may take other breaks if necessary.
Upon concl usi on of the Appellant’s opening
presentation, we wll break for |unch about 12:30.
At 12:30, we wll resunme the Appellee s presentation.

W will take a 15-m nute break from2:00 to 2:15.
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Appel lees will conclude their presentation by 3:00.
Appell ants will have until 3:25 for rebuttal.
Thereafter, the Board expects to deliberate in
Executive Session pursuant to 7 Del. Code C6008(a),
and we expect the day to be concluded around 4: 30
p. M

Pursuant to 7 Del. Code C6017, the
Board may verbally announce the decision to concl ude
the hearing. A witten decisions shall be mailed to
the parties by certified mail within 90 days after
t he conclusion of the hearing. And with that, the
Appellants will proceed.

ATTORNEY DALY:

Thank you. Good norning, Menbers of
the Board. M nane is Stephen Daly and | represent
the Port Operators on this Appeal, d oucester
Term nals LLC, Greenwich Termnals, LLC and GMVT
Realty. There’'s ancient |egal doctrine known as the
Public Trust Doctrine. |It’'s this idea that there are
certain resources that exist for the benefit of the
public. Resources |ike shoreline, water bodies. The
| ands that neet the waters of its subaqueous | ands,
and it’s the governnent’s responsibility to hold
t hese resources in trust for the public so that the

public my engage in things |ike recreation, comerce
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and navi gati on.

This is an old but an enduring concept.
I n the Subaqueous Lands act, the General Assenbly
pl aced the responsibility for upholding the Public
Trust Doctrine in the hands of the DNREC Secretary.
Section 7201 of the Act, the first provision, it
enpowers the Secretary to deal with public subaqueous
| ands in order to protect the public interests.

| nmentioned the Public Trust Doctrine
because this is a case about trust. |It’s about the
agency, DNREC, entrusted with protecting the public’s
I nterests in subaqueous | ands and the public’'s uses
of the state’s waters for commerce and navi gati on.
And it’s about how that trust was broken when the
DNREC Secretary issued the Subaqueous Lands Act
Permt to Dianond State Port Corporation.

Up against a permtting deadline,
DNREC' s Secretary placed its blind trust in a
conclusion reached by federal agency w thout getting
i nformati on about the project’s inpact to navigation,
that both a fornmer staff person identified as
m ssing, as well as a former nenber of the CASA Coast
Guard. The Secretary ultimately failed to consider
how t he project would inpact and inpair the uses of

state’s waters for navigation encounters in three
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critical ways and I'mgoing to put them here on the
screen.

The first, there was no eval uati on of
ener gency planning and procedures. The second, there
was no eval uation of the project’s turning basin and
ot her shipping traffic in the river. And then
finally there was no eval uation of the dredgi ng
operations for this project and its inpact on
navi gation specifically.

If the Secretary’s decision is upheld,
it will have long-termramfications for this section
of the river near the project. M clients who
operate ports north of the proposed project, they
depend on free and uni npeded novenent of ships and
essential goods across the state’'s waters, but each
of the considerations that the Secretary failed to
consider, these three things. They threatened to
limt the uses of the state’'s waters and in the worst
case, cut off ny client’s access.

To the people of this state, if the
Secretary’s decision is upheld, it neans that if and
when sonet hi ng goes wong due to this project, and
there are a nunber of energency scenarios that could
unfol d, none of which have been evaluated. |If and

when sonet hi ng goes wong, DNREC won’t have a single
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answer as to why and how and whet her such an
emer gency could have been prevented.

Now | 'd like to proceed as foll ows
this norning. First 1'd like to go over sone
I nformati on about the projects, particularly focusing
on inmpacts to navigation. Then second, |I'"mgoing to
talk briefly about the law. Then third, and finally,
we're going to dig into the evidence for the Board.

Di anond State’s proposed project,
Di anond State Port Corporation proposes a new
contai ner port and turning basin along the Del aware
Ri ver in Edgemoor in New Castle County. The project
is identified here on this map in the red trapezoid,
identified as project area in this section of the
river. Dianond State proposes to excavate three
mllion cubic yards of sedinment fromthe bottom of a
river. After initial construction, Di anond State’'s
own consultants estimte that up to 500, 000 cubic
yards of sedinent will need to be dredged in this
area on annual basis, indefinitely for the life of
the project. Now that’s a massive and historic
undertaking. And those aren’t ny words. That's
DNREC' s Counsel’s words.
The project is one of the largest, if

not the |argest project that has ever been revi ewed
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for inpact to subaqueous lands in this State. Now
what’'s the point of all this dredging in the Del aware
River? It’s to allowreally large ships, container
vessel s, cone into the reproposed port. Di anond
State’s Port, which is along the shoreline there, is
desi gned to accommpdate two, 12,000 TVU vessels.
Now, TVU is a standard way of measuring ship capacity
for these |large ships. 12,000 TVUs ship is 1200 feet
| ong, 1200 feet. So that’'s four football fields, end
over end, over end, over end. These ships are
massi ve. Vessel traffic in this section of the river
Is expected to increase by 55 percent according to
Di anond State’'s own estimates, and nost of it
consisting of these really |large container vessels.
Next, | want to direct your attention
to the green vertical line in the map. This is the
mai n navi gati on channel of the Del aware River. These
| arge contai ner ships cannot travel just anywhere
they want in the Del aware river, but they need to
follow this one road that goes through north and
south through the Delaware River. This is the only
path for deep draft vessels. |It’s heavily-traveled
by | arge commercial vessels, according to Di anond
State’s own consultants.

It’s also narrow in this section of the
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river. Also, that’s a quote from D anond State.
This part of the river is only 800 feet wide. The
mai n navi gati on channel is only 800 feet. Elsewhere
in the river, it’s a thousand feet or nore. Also,
want to direct your attention to that yellow area
that’s identified as Cherry Island Flats. That's a
shal | ow area over which | arge vessels cannot travel
and, in fact, could potentially run aground.

Finally, | want to direct your
attention to the red circle. The red circle is the
proposed turning basin for this project. Really
| arge shi ps take an incredi ble amunt of coordination
to turn in a tight area so they don’t run aground.
It can --- it involve nultiple tugs to assist and it
can take up to an hour for one of these ships to
turn. You'll see too that this proposed turning
basi n occupies the entire main navigation channel.
VWiile a ship is turning in this turning basin, no
other ship will be able to pass.

This is an unusual design feature.
| ndustry and regul atory standards cauti on agai nst
placing a turning basin so that it occupies the
entire main channel in a heavily-trafficked thorofare
like this, it’s simlar to placing a | oading zone in

the mddl e of a highway.
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Now, in March 2020, Di anond St ate
submtted its permt application to DNREC for a
Subaqueous Lands Act Permt and federal consistency
determ nation. In support of its application,

Di anond State submtted a navigation study. The

navi gation study was prepared by the Maritine

I nstitute of Technol ogy and Graduate Studies. The
study is called the MTAG Study, as I'lIl refer to it.

The study’s stated objective was to
denonstrate that the termnal will have m ni mal
adverse inpact on vessels transiting i nbound and
out bound on the Del aware, neaning other ship transit,
but the study was not designed for this purpose. The
study was only a prelimnary study. The study used
29 preselected sinulations, all of which were
performed in clear visibility. Twenty-three (23) of
the sinmulations involved a single vessel com ng
| nbound or outbound fromthe port w thout any other
traffic on the river.

Here's an exanple of one of the runs
fromthe study. This is run 29. You can see here is
a single vessel and it shows a pathway of a vessel,
but of course, it’'s sinulation. It cane fromthe
sout h i nbound and then canme up and then the pat hway

of the vessel went through the turning basin and then
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attenpted to berth along the dock.

So the vast mpjority of runs in the
study were a single ship comng into the proposed
port. The other handful of sinmulations involved
whet her two ships could pass one anot her near the
proposed project, essentially where there are two
cars driving in opposite directions on a two-I|ane
hi ghway can pass one another. None of the
simul ations involved a ship turning in the turning
basin with other traffic in the river.

Now, let me put this into perspective.
| magi ne soneone was designing a new war ehouse
facility and needed to performa traffic study. |If
it was designed |like the MTAG Study, that woul d
I nvol ve whether a single tractor trailer could drive
in fromthe road wthout any traffic, drive through
the parking lot without any traffic, and then back up
agai nst the dock. That's not a traffic study.
That’ s a parking study.

Finally, underscoring the prelimnary
nature of the study, the M TAG Study referenced
future sinulations that will be perforned to conplete
the study. Birthing procedures, tug power required
and energency procedures will be devel oped in future

sinmul ati on studies. The M TAG Study was i ncl uded
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with Dianond State’s Permt Application that was nade
avai | abl e.

As | nmentioned at the start, ny clients
own and operate ports north of the project in New
Jersey and Pennsylvania. The main navigati on channel
is the only road to and fromthe proposed facilities
on the river. Upon reviewing this prelimnary
navi gation study, ny clients were concerned about
potential inpacts of this project on navigation in
the river, particularly the proposed turning base in
the helicopter, to inpede traffic on the river. They
therefore retained Captain J.J. Kichner, a subject
matter expert in navigation and commercial vessel
safety, to perform an i ndependent eval uation of the
M TAG St udy.

Captain Kichner has 50 years of
experience in port and commercial vessel safety. He
has 30 years that he spent with the Coast CGuard,
where he was a captain of the Coast Guard and Captain
of the port of Sector Mbile Bay. Since retiring
fromthe Coast Guard, Captain Kichner has specialized
for two decades in risk managenment from mari ne
projects. He has extensive experience review ng and
eval uating sinmulation studies exactly |like the MTAG

studies for water bodies across the United States and
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t he gl obe.

Captain Kichner’s comments on the
proj ect were sunmari zed in a nine-page report that
was provided to DNREC during the public coment
period. Captain Kichner expressed grave concern over
the prelimnary nature of the M TAG study in |ight of
the critical location of this project and its unique
design features, like, the proposed turning basin.

If there were a ship casualty in this
section of the river, according to Captain Kichner,
an enmergency, like a ship collision, a ship |osing
power, or a ship running around Cherry Island Flats,
that would put |ives, property, and the environnment
i n danger. Wbrse, a mmjor marine casualty in this
section of the river would |ikely shut down ---
preventing the flow of essential goods throughout the
Nort heastern United States. Such incidents are not
merely hypothetical.

In 2021, a container vessel was
grounded in the Suez Canal and bl ocked the Suez Canal
for six days. It created an international firestorm
and prevented the transit of over 300 vessels.

Cl oser to hone, in 2022, another container vessel was
grounded in the Chesapeake Bay for over a nonth. In

Captain Kichner’s view, given the serious
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consequences of a ship energency occurring in this
part of the river, the M TAG study needed to be
conpleted for the project’s inpact navigation to be
adequately assessed. At a mninum at an absol ute
m ni mum the future sinulations referenced in the
M TAG Study, they needed to be perforned.
Captain Kichner was not alone in

thinking this. One of DNREC s key witnesses in this
case is former DNREC enpl oyee Laura Mensch. Ms.
Mensch had been a DNREC enpl oyee for just six nonths
when Denmark received Dianond State’'s Permt
Application for this project. M. Mensch, at the
time, held the title of principal planner in the
Di vision of Climate, Coastal and Energy. She was
primarily responsible, along with staff in the
Di vi sion of Water, for reviewing D anond State’s
Permt Application. 1In her role as principal
pl anner, she needed to consult with others on a range
of subjects relevant to DNREC s consi deration of this
proj ect, including navigational safety.

Now, Ms. Mensch is not an expert on
navi gation. She doesn’t purport to be, but she had
revi ewed Di anond State’'s Permt Applications and she
knew t hat informati on was m ssing about the project’s

| npacts to navigation. She agreed with Captain
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Ki chner that the M TAG Report was inconplete. In her
Affidavit submtted in this Appeal, she references
the fact that the M TAG study referenced that
berthi ng procedures, tug power required and energency
procedures will be devel oped in future sinulations.
She admits, however, in her Affidavit
that no followup informati on was submtted by DNREC
associ ates as Dianond State’s consol e regarding the
future sinulations referenced in the MTAG s Report.
That’s on page 11 of her Affidavit. |In fact, after
the public comment period closed, Ms. Mensch sent an
email to Duffield, Dianond State’ s Consultant,
specifically requesting this information, but they
didn't provide it.
While the M TAG study had stated that
emergency procedures will be developed in future
si mul ati ons, Di anond State now backtracked. |nstead
of providing reference studies, they provided this
menor andum and you see it says, Discussion on
Navi gati on. But instead, this menorandum was nerely
a list of reasons why Di anond State was not going to
do the prom sed studi es.
of providing reference studies they provided this
menor andum and you see it says di scussion on

navi gation. But instead this menorandum was nerely a
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li st of reasons why Di anond State was not going to do
prom sed studies. Chief anong this |list of reasons
was that the port operators who had submtted public
comments that they operated conpeting ports on
Del aware River and so their concerns about navigation
shoul d be disregarded. |’msure that the --- we're
going to hear |ater on today, but it’'s not a valid
response to the legitimte concerns phrased in
Captain Kichner’s Report about the navigational
| npacts of this project.

Now, attached to this list of reasons
why Di anond State was not going to provide the
information was this letter fromthe President of the
| ocal Del aware River and Bay Pilots Association,
David Cuff. Now, M. Cuff was hinself a participant
in the MTAG Study. The letter expressed support for
the M TAG Study, but had nothing el se.

Now, to Ms. Mensch’s credit, to her
credit, she was not satisfied by this non-response
from D anond State’s consul. Nor, was she satisfied
by M. Cuff’s letter and so she continued to | ook for
answers. On April 13, 2021, DNREC s Laura Mensch
reached out to the United States Coast Guard via
email, and I'mgoing to bring up this email. This

email is critical for these appeals.
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This email is critical because it gives
us an intimte view of what DNREC was thi nking and
t he concerns it had about Di anond State’s proposed
project, and it highlights the information that M.
Mensch sought to obtain fromthe Coast Guard. M.
Mensch reached out to the Coast Guard for three
reasons. First, DNREC had reviewed the M TAG St udy
and knew that it was m ssing informati on and anal ysi s
about energency procedures. Her emnil said exactly
that. We felt the subm ssion and M TAG Study | acked
I nformati on and anal ysis addressi ng enmergency
procedur es.

Ms. Mensch al so rai sed other concerns.

She referenced the fact that public comenters |ike
t he port operators that raised concerns about the
project’s turning basin, and finally, she wanted to
know if that Duffield navigation neno that | brought
up on the screen, whether that addressed any of the
concerns, or if DNREC needed to obtain nore
I nformati on.

Now, nonths passed after Ms. Mensch
sent this email to the Coast Guard and she heard
not hi ng. Five nonths later, on Septenber 1st, 2021,
still having not received any material response from

t he Coast Guard, Ms. Mensch followed up. Now, she
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was facing a deadline, and |I'"mgoing to quote from
her email, the state permtting deadline has now been
set for the end of Septenber. So if there is a need
for input fromthe Applicant, | would want to
initiate that conversation with them as soon as
possi bl e.

A week | ater, Septenmber 8th, Ms. Mensch
still hasn’'t received a material fromthe Coast CGuard
and she follows up again, stressing again, the
pressure she’s under to conplete her permtting
review. | amchecking in to see if you happen to
hear from your conmmand. | do apol ogize for reaching
out again so soon, but |I’ve been asked to finalize
our determ nation on our project review and this is
one final outstandi ng piece.

Well, on Septenber 17th, 2021, the
Coast Guard finally provided its response. |In a one-
sentence emil, the Coast Guard responded, Ms.
Mensch, after review of the docunents you have
provi ded, Sector Del aware Bay does not see this
project posing a risk to safe navigation. Two weeks
| ater, on Septenber 30th, 2021, the permt was issued
exactly in line with state permt in Denmark that Ms.
Mensch had referenced in her emils.

Now, before we dig into the Secretary’s
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Decision in this case, | want to talk a bit nore
about the law. The Subaqueous Lands Act is unique
conpared to sonme of the other statutes that DNREC has
comrenced. It’s not strictly about preventing the
envi ronnent al degradati on of subaqueous land. Its
pur poses are broader. The express purpose of the
statute is to protect agai nst uses or changes of
subaqueous | ands that may inpair the public interest
and the use of tidal or non-tidal waters. That
| anguage is really critical in the provision of the
statute, so I'mgoing to read it again. That may
i mpair the public interest and the use of tidal or
non-tidal waters.

In other words, it’s about protecting
all of the various ways in which the state’s waters
are used, whether it be recreation or aesthetics,
navi gation or commerce, what have you. DNREC s
regul ati ons describe how this is supposed to be done.
The Act and Regul ation take a precauti onary approach
before any permt issued, DNREC nust consider the
potential inpact of that proposed activity on the
public interest in their various uses of the state’s
wat er s.

Section 4.6 of DNREC s Regul ation, this

I's the beating heart of this public interest
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analysis. Section 4.6 states DNREC shall consider
the public interest in any proposed activity which
m ght affect use of subaqueous | and. And section
4.63, that tal ks about those uses | just nentioned,
and DNREC needs to consider the potential effect on
the public with respect to comrerce, navigation,
recreation and so on.

Here are all of the different uses of
subaqueous | ands, and again, it’s DNREC s job to
account for each of themand to prevent such uses
frombeing inpaired. It’'s inportant to also
underscore that navigation is not sone ancillary use
of the state’s waters. The regul ations include
addi ti onal considerations specifically geared to
protecting this inportant use of the state’'s waters.

One of those is right here. | put up
on the screen, Section 4.7.51. The Departnent shall
al so consider the degree to which the project
represents an encroachnent on or otherwi se interferes
with public |ands, waterways, or surrounding private
i nterests. Dredging projects have their own speci al
requi renments when it cones to navigability.
Activities involving dredgi ng shall be designed to
nmeet the follow ng objectives. Maintain the

navi gability of channels.
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When he issued the permt for this
project in considering the project’s inpacts to
navi gation, the Secretary did not reference any of
these regulations | just showed on the screen, nor
did the Hearing O ficer. This is different than how
the Secretary has handl ed ot her recent Subaqueous
Lands Act approvals that involved navi gational
safety. Last year, the Secretary issued an order
approving a small famly marina on Herring Creek in
Sussex County.

There, public coments were --- raised
concerns about navigational safety. |’'mgoing to
guote how the Secretary dealt with those concerns.
There in that decision and responding to these
concerns, the Secretary stated that Section 4.63 has
| ooked at, that section demands consideration ---
demands consideration of the potential effect on the
public with respect to comerce, navigation and so
on.

He went on in his order to reference
the Public Trust Doctrine that | alluded to at the
start. He said, the State of Delaware is charged
wi th uphol ding the Public Trust Doctrine. This has
been used historically to protect the public's rights

to fishing, commerce, navigation and so on. Yet for
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Di anond State’s project, no nention of Section 4.63
and what it demands, no nention of the Public Trust
Doctrine. One would think that a massive historic
project |like D anond State’'s project would receive
nore scrutiny when it comes to considering the public
i nterest in navigation and commerce than a snall
marina on Herring Creek, and yet, it received |ess.

Critical considerations related to
navi gation were sinply mssing fromthe Secretary’s
order and the Hearing Oficer’'s Report. M. Mensch’'s
concern about the lack of information and analysis
regardi ng energency procedures, gone. No nention of
t hat whatsoever. Instead, the Hearing O ficer nerely
di sm ssed enmergency scenarios, calling them non-
typical.

Emergencies by their very nature are
non-typical. Let’s say you were building a | arge
of fice conplex. A non-typical situation for an
office conplex is a fire, but that doesn't obviate
the need for snoke alarnms, sprinklers, fire
evacuati on planning and the practicing of fire
drills. Further, the Hearing O ficer nade no nmention
of other concerns raised by Captain Kichner in his
Report, primarily relating to the everyday operation

of the proposed turning basin.
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Simlar to airline schedul es, port
operations on the Del aware River are highly sequenced
and schedul ed, often planned nonths in advance, and
t hese | arge vessels that use --- channel can only
travel at certain tinmes of day during high tides.
That’ s | anguage that cones from Di anond State’s
brief. That’s unrefuted. In this carefully-
calibrated system any sl owdown can have a cascadi ng
effect on the entire system

The turning basin threatens all of
that. It takes a |l arge container vessel like this,
nmoving in the main channel, mles --- stop, and no
ship, as | nmentioned before, can use the main channel
while the turning basin is turning shinp.

The Secretary’s Order al so nakes no
mention of the extensive dredging operations and its
| npacts to navigation. Recall that this project
requi res an extraordi nary anmount of dredging, both to
construct the port, as well as to maintain it.
Dredging is like a floating construction zone out in
the river, according to a safety alert issued by the
Armmy Corps of Engineers. Captain Kichner’'s Affidavit
agrees. Simlar to highway construction projects,
dredgi ng operations cause slowdowns. They increase

the risk of serious accidents or collisions, and they
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al so potentially limt the available wdth of the
mai n channel where the dredging is occurring. But
none of this is addressed by either Secretary or the
Hearing O ficer.

In fact, DNREC admts that it did not
consi der any potential effects fromthe project’s
antici pated mai ntenance dredging for this project,
navi gati on or otherw se. Rather than consider these
t hree areas, energencies, the turning basin and
dredgi ng, the Secretary and Hearing O ficer
ultimately relied on three pieces of evidence; the
M TAG St udy, which we | ooked at. The Letter from
David Cuff of the Pilot’s Association and the United
St at es Coast Guard email .

Before we | ook cl oser at those three
pi eces of evidence, | want to discuss the Board's
task in this case. The issue before this Board is
whet her the Secretary’'s deci sion was supported by the
evi dence. \What does that standard nean? Supported
by the evidence? |[|n past decisions, the Board has
said that Secretary’'s decision is not supported by
t he evidence when decision was arbitrary or
capricious, that means unreasonable or in disregard
to facts and circunmstances in the case.

Under this standard, how the Secretary

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N o o~ wWw N

N N N N NN P P PR R R R R R,
a A W N P O © 0O N O 00~ W N+, O

Page 33

reached his decision is as inportant as the decision
itself. Critical to this inquiry is, did the
Secretary show his work? 1It’'s |ike checking a
student’s math homework. |If the Secretary said the
number is ten, can the Board see how the Secretary
added two plus four plus four? Does it all add up?
In their briefs, DNREC and D anond State a different
standard, one that’'s actually nore deferential than
the Secretary, but the one that they cite is the one
t hat courts apply when they’'re reviewi ng agency
deci si ons.

The Board is itself an agency, operates
under a different standard, and the Board need only
| ook at its prior decisions to see what standard they
cite as the incorrect one. But here’'s the single-
nost 1 nportant thing about the standard of review.
No matter whether the Board applies the standard that
we cite or the one that DNREC and Di anond State cite
in their briefs, it shouldn’'t matter. The
Secretary’ s deci sion cannot be upheld under either
standard. No reasonabl e person woul d have reached
the same conclusion as the Secretary on this factual
record.

So why do | say that? Let’s turn to

the three pieces of evidence that the Secretary
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relied on. The M TAG Study, the Letter from David
Cuff of the Pilot’s Association and the United States
Coast Guard Enmai | Let’'s start with the M TAG St udy.
| said before that the M TAG study was a prelimnary
study. You don’t need to take ny word for it because
that’s a word that was expressly used in the study
itself. The study said this was a prelimnary study,
but we knew that already. Berthing procedures,
enmer gency procedures were promsed in future
si mul ati on studies.

Further, all the tests, all these
simul ati ons were perfornmed in clear visibility. Also
recall that this port is designed to accompdate two
12,000 TVU vessels, or four football field-sized
ship. Wile the MTAG Study, it focused nost of the
study sinulations on a smaller vessel, just 9300
TVUs. That's a three football-sized (sic) ship.
You' re mssing an entire football field. The study
only provided prelimnary feedback regardi ng the
feasibility of the largest ships planned for this
facility, even though the port was specifically
desi gned to accommpdate these varied vessels.

One second. Bear with nme. W' Il get
to this in a nmonent. All right.

Ckay.
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Here we go. The M TAG Study was
limted in its scope. That’'s, again not ny phrase.
That conmes directly from page 36 of Dianond State’s
brief where Dianond State admts that the M TAG St udy
was |imted in its scope. This was a parking study.
This was not a traffic study. It only |ooked at
whet her an i nbound ship or an outbound ship can
transit in and out of the proposed port area. There
were no runs sinmulating the inpact of the proposed
turning basin on other shipping traffic in the river.

Next. We haven't tal ked about this one
yet. The M TAG Study included recomendati ons from
the pilots who participated in the study. The pilots
recomended certain environnental limtation should
apply to ports that cone to this port for safer
transit. Specifically, that no transit should occur
when w nds are greater than 20 knots. The Coast
Guard has said that 20-knot w nds are not unconmmon in
this area. The study also said that for all inbound
transits, they need to be limted to high tide when
the waters are highest. For these really |arge
cont ai ner shi ps.

Now, in relying on the report’s
concl usions, neither the Secretary nor the Hearing

O ficer referenced this Iimtation on the study’s
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conclusions. At this point, it’s not clear whether
or how these conditions are going to be inpl enented,
if at all. And if they are inplenented, we don't
know how these limtations m ght inpact other traffic
on the river. Wiile this is catching up, I wll ---.
So after each of the 29 runs, the
pilots who participated in the study woul d eval uate
each of those runs on a scale of one to ten, with one
being the | east safe and ten being the nost safe.
You mght think that for a prelimnary study
i nvol ving only preselected runs, the average scores
across all runs would probably be relatively high;
nine or eight? No. The average score, 5.4 out of
ten. 5.4 out of ten, with ten being the nost safe.
| magi ne that newspaper headline. 5.4 out of tenis a
failing grade in grade school. This is not a soci al
studies quiz. This is the design of a major
I nfrastructure project along the Del aware River, but
it actually gets worse.
Recall that the M TAG Study wanted to
provide prelimnary feedback on those |argest
vessels, the four football field-size ships. Well,
for these runs, the safety score was actually worse.
It was just 4.0 out of 10. 4.0 out of 10. That is

| ess safe than not. And again, these were not
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conplicated scenarios. It was, can | park ny ship at
t he dock? Again, you see here, including the nunber
of runs involving that four football-size ship, the
average score, safety score, by these pilots who
participated in the actual study; 4.0 out of ten.
Now, let’s turn to the Letter from
David Cuff of the Pilot’s Association. You' ll recall
that this Letter was attached to that Duffield
Menor andum on navigation, and it listed --- and in
his Letter, M. Cuff expressed his support for the
concl usi on reached by the M TAG Study, which,
interestingly, he participated in the M TAG St udy.
Hi s letter should have been afforded no wei ght.
First of all, we know what the pilots
who participated in the study thought about the
safeness of this facility. M. Cuff, after the fact,
post hoc representations after the fact do not change
that. How far after the fact? Well, that raises an
I nteresting question, because we have no idea. This
|l etter is undated. The record doesn’'t have any
i nformati on about when this letter was witten. Now,
why does that matter? W have no information as to
when --- what information was nmade avail able to M.
Cuff. D d he have access to the public coments?

Did he have access to the port operator’s comments

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N o o~ wWw N

N N N N NN P P PR R R R R R,
a A W N P O © 0O N O 00~ W N+, O

Page 38

and Captain Kichner’'s Report? W don’t know. All we
know is that his letter was prepared sonetine after
the M TAG Study in 2018 and when it was provided to
DNREC i n 2021.

Next, M. Cuff’'s Letter nmerely parrots
the M TAG Study’s concl usion that the project woul d
have m nimal inpact on ships as they transit the
exi sting navigation channel. But again, the MTAG
Study is not really designed for this purpose and M.
Cuff has nothing new reciting the Study’s
conclusions. The one new thing that this |letter does
add, the one new thing, it’s wong about. The letter
states that the ship sinmulation, the MTAG Study
represented the typical ship traffic on the river.
That is denonstrably wong. The M TAG Study itself
stated that the navigation channel handles a variety
of different classes of vessels and different sizes
of ships, including oil tankers. This is fromthe
M TAG Study. GO tankers, container ships up to
14,000 TVUs. That’'s even bigger than the four
football field --- filed-sized ships |I nentioned
before, and barges, tugs, et cetera. The sinulation
itself only | ooked at two container ships, two sizes
at that. DNREC cannot rely on M. Cuff for

conclusion that we know i s incorrect.
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Let’s turn to the United States Coast
Guard Email. There we go. Recall that Ms. Mensch
was not satisfied by those two pieces of evidence we
just | ooked at, the M TAG Study and the Pilot’s
Letter. She knew she needed nore information, so she
reached out fromthe United States Coast Guard, and
unfortunately, the Coast Guard did not provide the
answers to her questions.

First of all, this Email is a single

sentence. There are actually no attachnents to this

email. There' s no report. There's nothing. This is
it; a single sentence in an email. It also includes
no expl anation or analysis. Now, | pulled up on the

screen Ms. Mensch’s critical Email from April 2021
when she reached out to the Coast Guard because this
email, as | said before, indicates what she was

I nterested in hearing fromthe Coast Guard. She
wanted to know about the M TAG s | ack of information
and | ack of information on energencies. She had
concerns about the public comenters who raised

i ssues with turning basin. And then finally, she
wanted to know whether nore informati on was needed
fromthe Applicant that signed the Duffield

Navi gation Meno.

The Coast Guard did not provide answers
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of these particular inquiries. They nerely

provi ded the bl anket signoff. DNREC could have

sought
didn't.

clarification on these points, but they

There’ s another problemw th this Coast

@Quard Email . | mentioned before that Ms. Mensch

sought

i nput fromthe Coast Guard on the Duffield

navi gati on neno. We | ooked at that earlier today.

There’s one problem M. Mensch attached the w ong

document to her email that she sent to the Coast

GQuar d.
GQuard.

She sent the wrong docunent to the Coast

You'll see the docunment that she attached to

her Email was about mtigation. She sent the wong

Duf fi el

d Menorandum This Menop that she sent to them

was about the environnmental inpacts of the project.

It has

not hing to do what soever wi th navigation.

Now, you m ght think that Ms. nensch

caught this error, and a few days later, fixed it.
No. In fact, several nonths |ater, in August, M.
Mensch sent the sanme attachnents, again, attaching

t he wong docunent. And here’'s the kicker. The

Coast Guard never said anything about it. Even

t hough

tw ce,

Ms. Mensch sent the wong attachnent, sent

if you want a second opinion froma doctor

about an x-ray, and instead of sending the x-ray, you
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send a copy of your tax return, you would expect,
hope that your doctor would catch that and say, whoa,
| think you sent nme the wong docunment. What am |
even supposed to be |looking at? |If not, what is your
doctor even giving you a second opinion on?

Now, what do all three of these pieces
of evidence have in commpbn? Well, none of them
I ncl ude any eval uati on of energency procedures, and
we knew that. The M TAG Study didn't that
i nformati on and Ms. Mensch knew that. She --- the
Pilot’'s Letter didn't include anything about
enmer gency procedures. And the Coast Guard, in a one-
sentence emil, provided no other information about
that either. They also include no evaluation of the
turning basin on other shipping traffic. The M TAG
Study didn't |look for the turning basin’s inpact on
other ships in the river and the Pilot’s and their
one-page letter fromthe Coast Guard didn't add
anything to that as well.

And finally, there was no evaluation in
any of the docunments of the dredgi ng operations
i npact to navigation. This is the primary activity
authorized by this Permt. The Secretary did not
consider in his decision, this obvious inpact of the

proposed project.
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So let’s return where we started, and
that’s trust. DNREC and D anond State are also only
asking this Board to blindly reach the concl usions
reached by the Pilot’'s Association and the Coast
Guard, sanme as the Secretary had. There's no
anal ysis of theirs to follow. There's no report to
see how they arrived at their conclusions. They
didn’t show their work, and so neither did the
Secretary.

And so we’'re asked to accept the
conclusions of the Pilot’s Association, M. Cuff, and
the United States Coast CGuard, sinply because those
conclusions came fromtheir letterhead. Such trust
is sinply not justified, not on this record, not
where there is credible, detailed expert testinony
from Captain Kichner, hinself a fornmer nmenber of the
Coast Guard, stating that nore evaluation is needed
for a project this size and scope and in this
| ocati on.

Such trust is not just a ---. Second,
where DNREC s own staff, Laura Mensch, knew that
i nformati on anal ysis was m ssing about the project’s
| npacts to navigation. |Information that was once
prom se, but never delivered, and such trust is not

justified. Three, for the magnitude of potenti al
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harmfroma ship --- occurring in this part of the
river is potentially catastrophic, and the |ikelihood
of such an event occurring has not been eval uated.

Against all of this, for the Secretary
to simply trust or hope that the Pilot’s, and the
Coast Guard probably have this under control, that's
not reasonabl e deci si on maki ng, not for an agency
entrusted wth uphol ding and protecting the public’s
I nterest in subaqueous | ands and the uses of the
state’s waters. But now, in this Appeal, that trust
falls with its i ndependent Board.

There’s still tinme to get this right.
Let’s conplete the navigational analysis for this
port. Let’'s really understand how t he project woul d
| npact this section of a river. And based on that,
| et’ s decide what, if anything, needs to be done to
protect safe and uni ntended use of the state’'s water.

| d be pleased to answer any questions
t he Board may have.

BOARD MEMBER

I"ma little confused. \Which
regul atory agency has responsibility for the traffic
on the Del aware River?

ATTORNEY DALY:

so the actual novenment of ships, the
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Coast Guard regul ates the novenent of those ships.
It’s inportant to keep in perspective what the role
Is of the Subaqueous Land Act. As | nentioned
before, it’'s about protecting against uses that
i npair the state’'s waters. Right? And so DNREC, in
control li ng subaqueous | ands, fromall the way in
this section of the river, fromthe Delaware line to
the New Jersey side, all that’s subaqueous | ands.
Del aware essentially owns that part of the Del aware
River. And so Delaware has a really critica
i nterest in making sure that these waters are safe
and used ---. This is the sovereign interest of the
state. And so the Subaqueous Lands Act gives DNREC
essentially a way to weigh-in on these projects
before they' re authorized in case there are any
| npacts to navi gation.

BOARD MEMBER

Because you have the inports upstream
obviously, located in several different states. So
t hat channel serving basically nultiple state’s
i nterests on through there. So --- fromon a day-to-
day basis, is it the Coast Guard that is determ ning
how that traffic is managed on that river?

ATTORNEY DALY:

So the actual day-to-day managenent of
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the traffic is the responsibility of the Pilots, in
coordination with the Coast Guard. And it’s not just
the Local Pilot’s Association. There are actually
Federal Pilots, but the point being that neither of
those entities, though, kind of do this precautionary
| ook |i ke DNREC does at the outset with the
Subaqueous Lands Act. Li ke, should we nove forward
wth this? Are we confortable with this? Coast
Guard doesn’t actually have an approval that needed
to be obtained for this project. Like, the Coast
Guard is regulating this activity as it’s unfol ding,
but DNREC has this opportunity at the outset to say,
is everything kosher for the State of Delaware from
the uses of the state’'s water?

BOARD MEMBER

So the Coast Guard’s not involved with
t he approval of the construction activities along the
river that inpact the channel ?

ATTORNEY DALY:

That’'s correct. There’s no indication
that the Coast Guard has subsequent approval that
needs to be obtained for this project to nove
f orward.

BOARD MEMBER:

So you nentioned the one-sentence
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response they’'ve provided. What information, |
guess, would you be | ooking for the Coast Guard
respond in this situation?

ATTORNEY DALY:

| think that’s a really good question
and | think, frankly, 1’mgoing to give you the nost
| awyerly answer you' ve ever heard and saying, it
depends. So DNREC specifically asks about three
di fferent things, enmergency procedures, about inpacts
of the turning basin, as well as input on that
Duffield navigation nunber. W didn't get that from
t he Coast Cuard.

So at a bare mnimum | would want to
see the Coast Guard respond to those particul ar
concerns that DNREC had. And we al so have no i dea,
we have no idea how the Coast Guard concl uded that
this project was safe. What were they considering?
And | ooking at sonme of the email traffic between
DNREC and t he Coast Guard, DNREC sent some docunents
show ng, like, how far the project was fromthe
navi gation channel .

So it seemed like --- I"'mreally just
speculating with that because we don’t know, that the
Coast Guard was |l ooking a |ot at setback criteria.

We don’'t know ---. There’s no nmention in those
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emai | s about energency procedures for the turning
basin. So | don’'t even know if the Coast Guard even
| ooked at that.

BOARD MEMBER

But | guess would they typically
provi de sone sort of study that they would do
internally in these situations or --- or what nore
t hat they woul d be questioning the information that
was provi ded?

ATTORNEY DALY:

Frankly, 1"mnot sure the answer. |
mean, | think if the Coast Guard perfornmed a ful
anal ysi s, that woul d absolutely be sonething everyone
woul d want to see. And if not, if it was kind of
nore of an ad hoc review, | think that’'s really
critical to understanding how nuch of it you' re to be
relying on that concl usion.

BOARD MEMBER

Okay.

Thank you.

BOARD MEMBER:

| think to ne, the point that your
argunment sits upon is did the Secretary consider,
right, when --- get back to well, what's a good ---

the Secretary to consider ---? The record includes
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correspondence with the Coast Guard, discussion of
the M TAG Study, correspondence fromthe Pilot’'s
Associ ation, how do you link a statenent that the
Secretary didn’t consider when the record seens to
I ndicate that there was a fair anmount of interaction
with those agencies around this topic?

ATTORNEY DALY:

That’'s a good question. And to ne it’s
that considering inpacts to navigation needed to
I ncl ude consi deration of these three things. Like,
these were three critical aspects of a project, one
of which DNREC itself had identified as a concern
about inpact to navigation. So when the Secretary
says he considered inpact to navigation, we have to
| ook at what he neans by that, and we have to | ook at
what we expect himto nean by that. And so he needed
to consider, in considering the effects of
navi gation, these three aspects to understand at all
how t hi s process woul d i npact navigation on the
Del aware Ri ver.

BOARD MEMBER:

Thank you.

ATTORNEY LEVI NE:

Menmbers of the Panel and of the

audi ence, ny nanme is Andrew Levine, and along with
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Joel l e Pol esky from Stradl ey Ronon, we are
representing Philaport, the Philadel phia Regi onal
Port Authority.

| really want to start off with a
general comrent about depiction of Philaport to this
entire proceeding as sonme sort of evil enpire trying
to guard its proprietary interests upstream and
all ow ng no downstream devel opnment. | just want to
state at the outset, we have worked with the Port of
W I m ngton for generations. W’re on the sane
mariti me exchange. W share the sanme pilots. All
Phi |l aport wanted were sonme basic answers to sone
basi c questions. M. Daly really spelled it out, and
|’ mextrenely dedicated to not repeating his
presentation, nut I wll touch on sone of the issues
here, because | believe, in part, Philaport’s
position is no different than your neighbor’s
position.

If you were putting up a fence, if you
were nodi fying your driveway, |'d just want to make
sure it’'s not going to screw up ny property. That's
all Philaport wants. You can do anything you want to
the Port. You can have Hello Kitty-style port; we
don’t care. All we care is that our ships gets to go

past so we can honor our contracts, our schedul es,
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our safety protocols and we can keep revenue fl ow ng
I nt o Phil adel phi a.

One of the points here is, and I'm
sorry, it does have to be nentioned, Phil adel phia
paid for this. Philaport paid the non-federal share
of this main navigation channel. Forgive us for
having a little bit of an ownership interest-attitude
about it, but again, it’'s a wllingness to share. W
know we don’t control traffic on the Del aware from
Its inception all the way up to the end of the
Del aware River in Northeastern Pennsylvania. |It’'s
our goal to make sure that ships get to our facility
i n an uni npeded manner and that this port not
interfere with our business. That’s it. That’'s the
prem se.

We aren’t interested in your
met hodol ogi es and sanpling. W run a port too. W
have sone interest in your dredging. W want to know
how it, in fact, affects port traffic. But not in as
much detail as others. Because again, we run a port
too. We know the chall enges, the technical issues.
We know how tough it is to deal with all of the
different variables that conme into designing a new
port. W're in the process of doing south port

ourselves. So we're very well aware of all of the
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chal | enges.

What bot hers Philaport here is we don’t
feel that there’ s equal treatnent anong the parties.
W feel we are held to a nuch stricter standard. And
that what M. Daly’s presentation presents it, yes,
sone checklists were superficially checked, but the
noment you peel down a |layer, you find it’s just
vacuous. And | think --- let nme nmake sure this
wor ks.

One of the heroes of our story, and |
really do feel she got short shrinped in this whole
process is Laura Mensch. And | believe in this
process she was, used the term a nensch. She was a
person that was really on a quest, really trying to
find the right information. And there’'s only so nuch
you can expect of Laura Mensch in a critical analysis
of the information.

At a certain point, and honestly, in
response to sone of the questions that were just
posed, the Secretary has an i ndependent obligation to
take a | ook and not just see that check marks were
checked, but actually asked why. That’'s the
repeating light notif in this. Nobody’'s asking the
questions why or because. All we need are sinple

expl anati ons.
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So this is Philaport’s big concern. W
don’t want the turning basin to interfere with our
busi ness. Operate your port. Do as you wish with
your port. Don't screw us up. And your regs (sic)
say structures cannot interfere with navigation,

public or otherwise. That’'s a very, very strict

standard. It’s a shall.
Shall is not an evaluative process.
Shall is, yes or no? Do you interfere? Do you not

interfere? Do you have an inpact? Do you not have
an inpact? Not maximal or mnimal. It’s is there
any and | know it’s a strict standard and peopl e
don't really like it, but I'’msorry, the Del aware
Suprenme Court’s been pretty damm strict on this point
and has said that when it says shall, we, shall, even
I f you believe you have a better idea, and Lord knows
when it cones to a legislature, we all have better
| deas, but you need to get the |legislature to change
the |l aw, or change - or the DNREC to change the regs,
but the | anguage stays as it is.

You know, and just touching base on the
Hearing O ficer’s Report, again, touching base with
what M. Daly discussed, and not wshing to go into
greater detail, it's a census. And so the question

cane up, did we expect to see a report? Yes. Yes we
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expected to see a report. The Coast Guard has
sonet hing called the NAVCEN, the Navi gational Center
t hat anal yzes port requests for ship traffic
analysis. There is a full-fledged U.S. Coast Guard
process that could have been invoked here.

We woul d have had detail ed anal ysis and
you know what it probably would have done? Shut ne
up. That’s the whole thing. Al you had to do was
performsone sinple tests and you know what Phil aport
woul d have done? Shut up. Because we have the sane
operations that you do. W have the sane node of
busi ness. We know your business. You know our
busi ness. You have our chief engineer. You have our
general counsel. W share personnel. W don’t want
to get in the way of your business. W just don’t
want you getting in the way of ours, and so we had
sonme very sinple, basic questions that could have
been answered years ago, if not nonths ago. And

that’s why civil court is here today taking this

position.

It doesn’'t have a stance agai nst
Del aware. It doesn’t have a stance agai nst the Port
of WImngton. |It’'s just concerned for a |ot of the

reasons M. Daly just said there could be critical

delays in that ship traffic that dramatically inpair
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our ability to do business at our ports. | nean,
several of them So this is the turning basin and
again, it’s the sane picture, but what's critical is
just understanding it's the entire main navigation
channel. W’re putting vessels that are about 1,200
to 1,400 feet long into a 1, 700-foot turning basin.
So there’s not nmuch wiggle room folks. And that is,
as M. Daly points out, that is our sole role.

Now, over the course of the |ast eight
years, it has been neticul ously dredged fromthe
nmout h of Del aware all the way up to Philaport. It’'s
been done with the Arny Corps and Philaport paid the
non-federal shares, New Jersey and Del aware didn't.
It doesn’t nean they’'re forbidden to use it. It’'s
just a statenent that you can understand why we have
a particular interest in making sure that we get
upriver. We paid $144,000,000. W want to nmake our
noney back.

So the Hearing O ficer, when she took a
| ook at this, Ms. Vest, and |’'ve dealt with Ms. Vest
many times. W dealt with the entire Bl oom Energy
Air re-permtting and all of that. She refers to the
port as a proposed structure. This proposed
structure has certain attributes. W have comments

i n favor of the proposed structure and coments
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agai nst the proposed structure.

The idea is that the port, inits
entirety is a structure. W can hyper parse words if
we want. |Is this square inch a structure? |Is that
square into structure? | think the Hearing O ficer
has it right. The whole darn thing is one big
structure. And there is a definition of structure.
It’s incredi bly neandering and far wheeling, but the
one thing it is doesn’'t define is a port. |t defines
a marina, which is sort of a mni-mni port, but it
doesn’'t take the tine to develop a port, it’s
definition.

So |’'ve taken the port facility

definitions fromthe transportation regs. You'll see
the port facility really includes everything. And
then |’ ve taken the definition of the Port of
W I mngton fromthe DSPC s formation regul ation. And
you can see it includes structure facilities. That
I ncl udes everything. No one tries to hyper-parse
these facilities when you're trying to eval uate
saf ety and when you’'re trying to figure out how we

can make sure that vessels can go upriver w thout

being --- without interference. And the term
structure itself is a flexible term It neans
construction. | nean, that cones right out of DNREC
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regs. And it’'s correct. And that’'s what we have
here. That is exactly how the Court describes the
devel opnent of a channel, such as the turning basin.

It is construction of a new navigation
channel. |1 t is an ascertainable stationary | ocation
on | and and water. We know where this turning basin
is? We know the dinmensions of the turning basin. W
know how it will be dredged out. W know how it wll
be maintained. It is an object. It is a structure.
It is something that can inpair traffic going
upriver. And that’'s one of the concerns we had about
the M TAG study fromthe start.

It was never designed to rule out
interference. Fromthe start, it accepted the
prem se that mnimal inpact is okay. That’'s all
we're |looking at. |'’m | ooking at a standard, shal
not interfere. MTAG Iis saying, well, let’s be
creative and not interfere nuch. So that fromthe
start was a m salignnment. But again, as M. Daly
pointed out, and as others will, this was a
prelimnary study. It was neant as a first stab.

It’s actually very good for what it
does, which is set the stage for what really needs to
be studied so that we could have a safely-operated

port. And then it was supposed to | ook for best at
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9300 TVUs. We'll note that’'s 9,300 shi pping
containers. And then take a | ook, maybe 12, 000
cont ai ner ships can enter here as well.

So | do apol ogize for the typo, but one
I's denonstrate mnimal inpact. Second is, shall not
interfere. Two very different standards. And then,
you know, M. Daly went into sonme of the MTAG You
know, when you |look at all of the runs in total,
here’s your 12,000 TVU runs. |t barely tested in the
context of so many runs with the 9,300 over and over
again and then they stick in a few here. And we're
supposed to feel deeply conforted that now it has
been ruled out that there are safety concerns
associated with 12,000 TVU vessels, and this does not
stand for that proposition at all.

M. Daly went into safety ratings.
That should be a bit shocking. And again, the
concept was that the M TAG Study woul d have future
simulations. This was neant to be step one. M
understanding is that, in fact, sone subsequent M TAG
studi es may have occurred that involved Captain Cuff
and the |ike. That could have been done upfront.
That’s all we needed was the information upfront so
we knew what the inpact would be so that you woul dn’t

have this concern 25 mles up the river. But the
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Port of WImngton, in its various reports will state
the fact that we exist. W have a port 12 mles
upriver. W have a port 25 mles upriver, but never
really takes into account the inpact that they could
have on either of those nearby ports.

And then the technical response neno,
and | do want to be sort of tough on this neno. This
was a hatchet job nmeno. This was not a substantive
technical response to legitimte technical issues
rai sed by experts fromvery reputable institutions.
This was; don’t listen to these people. They're in
conpetition against you. So they're all liars. But
|’ msorry, that’'s not howit is. W have a right to
know what’ s happeni ng downriver from us when, one, we
pay for it, and two, it could materially inpact our
busi ness.

If a ship can"t nmake it up, if a ship
I s del ayed because of WIlmngton's failure to
properly anal yze safety protocols, that’s going to
have a ripple effect on us. Then we're going to
start getting calls. Wiy should we use your port if
we’'re going to encounter problens downriver? W can
just go to New York or Baltinore. Thanks.

And that’'s the concern that Phil aport

has, is that sonmething could happen at W I m ngton
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t hat i npacts our business. And so over and over
again, we sinply asked, do a few nore studies. Tell
us what’'s going to happen if there’'s an energency.
Tell us what’'s going to happen if the ship | oses
steamin the speed in the mddle of a turn? It has
happened and it has had inpacts on river traffic. So
we just wanted the answer.

Go back to M TAGS. You had nont hs,
nont h and nonths, if not years to do it. And you
know, this kind of comment --- commentators nake
false clains of interference. That’'s just nefarious
in ternms of how a consultant is supposed to respond
to legitimate criticisms. What they could have said
is we do have to take into account we're in
conpetitive position. | don’t mnd that, but to
claimfalse clains and that’s a docunent that is to
be reviewed by the Secretary? That is outrageous
that a technical consultant would actually take that
form of accusation in a docunent that is an official
record. We may have a disagreenent, but don’'t tel
me ny clains are false. You may di sagree. You may
have a different point of view, but we are not |iars.

So | believe that our concerns are
perfectly legitimate. These are various statenents

that are taken out of this report. The one that |
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consi dered the nost inportant is the sudden rejection
of the M TAG recommendati ons. Here you had M TAG
which is, we'll all agree, an official organization
t hat does these nodel studies and they had specific
recommendati ons. \Where does Duffield get off
di sm ssing them wi t hout an expl anation? There nmay
have been an excell ent explanation. There may have
been very good reasons to do this. W'’Il|l never know
them not based on the witten record, and that’s all
the Secretary had in front of them

You know, and then to categorize it.
To characterize the entire effort by Philaport, the
port operators and Walter Curran, it’s just people
that are conpeting port facilities who don’t give
this any wei ght or any deference, but highly insulted
In an adm ni strative process. Wat we deserved were
sinple answers to straightforward questions and we
didn't get them \What we got instead was a steadily
bui l ding wall of defense. W're right, we're right.
Leave us alone. W’ ve net the m ninmum standards that
shoul d squeeze us by.

And so in a sense, we just do not
believe that it is legitimate for them for DNREC to
have decided not to nove forward with the subsequent

tests that were specifically recomended by M TAG
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That these tests were so critical, and they really
are the critical ---.
We know that M. Cuff will do an
excellent job no matter what chall enge he’'s given.
He sits on our Board. W know how good he is. It
isn't a question of will they be able to figure out a
way to get vessels into this port? It’'s whether or
not there’' s been an official --- an adequate
exam nation of the factors that people like M. Cuff
woul d have to take into account in determ ning how
best to maneuver. So using his statenent that we
t hi nk we can get ships in safely, that’'s just a
statenment of his job that we all know he can probably
do. Is it optimun? |Is it denonstrably safe? No.
All we have is the one sentence from
the Coast Guard that is really the only statenent in
the entire record froma federal agency that says
they don't see a safety issue. And you woul d expect
to see an entire admnistrative record underlying
t hat concl usi on.
The Coast Guard perfornms detail ed
studi es of navigational safety. This was a one-off
comment. It’'s hard to determne the context. Was it
meant by Cook (sic) to sinply start a dial ogue? What

really comes across, and it’s unfortunate because |
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can only imagi ne the horror of the nonent when Ms.
Mensch realized she had twice sent the wong
attachnment and suddenly was under a tinme crunch. And
then mracul ously, that emni| cones back that says,
we don’t see a problem No anal ysis.

Al'l Philaport is asking for here is a
because; we don’t see a problem because; we don’t
see a di ffuse, because. and the record is just
devoid of all of that. So this isn't us trying to
shut down the Port of WImngton. This isn't us bil
of court trying to say there should be no Edgenpor
and that you have no rights to this channel. It’s
just we have to share the channel. You have an
obligation to denonstrate to us you're not going to
Interfere. Your own regs say it and it didn't do it.

That’s our presentation. W' re happy
to take any comments that you nay have or any
guesti ons.

BOARD MEMBER

When there’s activities, you know,
| eadership activities that cause issue, who steps in?
Who's the traffic cop? Who says, you're doing
sonet hing wong, or you can’'t do that?

ATTORNEY LEVI NE:

So just to sort of elaborate a little
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on a point made. So the Coast Guard wll study and
Set the general protocols for a harbor or a port, but
it is in conjunction with the pilots who then have to
adm nister it, and they are an expert at that. So,
yes, that’'s who admnisters it. So if you’'re asking,
gee, should you ask a pilot if this is a safe boat?
| npart the dial ogue? Absolutely. We just don’t
have a fully devel oped record. That’'s nmy concern.
Can | answer any other questions?
Well, then | thank you very nuch.
BOARD MEMBER:
Thank you. So it’s 10:40 now. W' ||
take a quick break and reconvene at 10:50.

(WHEREUPON, A SHORT BREAK WAS TAKEN. )

ATTORNEY ROCKMAN:

Good norning to the Board. |’ m David
Rockman on behal f of Appellant, Walter Curran. |'m
here to ---. Unlike the other two Appeals, M.
Curran has a primary focus beyond the navi gati onal
probl ens created by the port, although those are
| nportant here, too, but in that respect, |’ m going
to rely on the precedi ng presentati ons and not

attenpt to repeat any of the material that’'s already
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been cover ed.

The issue that really concerns M.

Curran is the broad inpacts of the fourth project on
the protected interests of recreation, fishing, and
enj oynent of natural resources. M. Curran’s Appeal
al so raises the question of whether adequate
mtigation was consi dered and i nposed. As the Board
Is likely aware, it is M. Curran’s position that
DNREC did not follow or conply with the subaqueous

| ands regul ati ons.

UNKNOWN SPEAKER:

|’ msorry. There's this thing back
here. Can you speak up a little bit?

ATTORNEY ROCKMAN:

Sur e.

UNKNOWN SPEAKER:

Thank you.

ATTORNEY ROCKMAN:

As the Board is likely aware, it’s M.
Curran’s position that DNREC did not follow or conply
with its subaqueous | ands regulations. |'Il refer to
t hose as the SAL Regul ati ons because subaqueous is a
bit of a tongue tw ster when you got to say it a |ot.

Recreation, fishing, and enjoynent of

natural resources are all protected by the SAL
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regul ations. My argunent here today wll identify
the specific DNREC regul ations for SAL permts that
require consi deration of recreation, fishing, and
enpl oynment protection of natural resources, as well
as those that require mtigation of harnms and inpacts
to be addressed.

Il will reviewthe Affidavit testinony
provided to the Board, including informtion
regardi ng the nmet hodol ogi es used by and on behal f of
many governnent agencies to evaluate recreationa
| npacts. It will be immediately apparent that DNREC
used no such net hodol ogy.

Overall, as the day continues, you w ||
| ater hear from Di anond State and DNREC, and | expect
that they will talk to you about their view that the
port project is an inportant project, a valuable
proj ect, an expensive project, and that they had nmany
meeti ngs, discussions and other efforts and
furtherance of the port project.

However, while all of that nay be true,
it’s also entirely beside the point. The efforts
t hat Di anond State and DNREC describe in their
papers, and presumably here today, are the expected
m ni mum starting point for a massive, conplicated

project like the port. None of it excuses the
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failure to follow the regul ati ons.

VWho is Walter Curran? MWalter Curran is
a Del aware resident with a deep and abi di ng i nterest
in the Del aware River and the recreational
opportunities that it provides. He has used the
af fected sections of the river for recreation for
decades. M. Curran is also sonmeone with a lifetine
of experience in the port and shipping industry in
both the public and private sector, including as
Deputy Director of the Maryland Port Adm nistration.
Hi s set of experiences gives hima uni que perspective
and awar eness of the expected inpacts fromthe port
project and notivated himto take action to both
submt coments on the project and then later to file
this Appeal.

At this point in the norning, the Board
Is certainly famliar with the port project and sone
of the details. | would |ike, however, to put up for
you, this is an excerpt fromthe front page of the
Permt issued by the Secretary, and to highlight two
itenms here. First, said bullets covers what is
authorized by the permt. In this third bullet here,
It tal ks about the loss of 5.5 acres of subaqueous
| and, and that’'s the portion of the subaqueous | ands

that are going to be filled in during the port
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project. And as we go through and we’ll talk about
the information that D anond State has submtted. You
m ght think that was the full entirety of the port
project and its effect on subaqueous | ands, but
that’s not true, because here, when you get to the
next bullet, it tal ks about the dredging that’s going
to be conducted for port construction and the renoval
of about 33 -- sorry, 3.3 mllion cubic yards of
material el sewhere in the application. [It’s clear
that the footprint of that dredgi ng operation for
port construction is going to cover about 87 acres.
So before we really get going, let’s
take a step back and | ook at the SAL regul ations and
how t hey apply to recreation, fishing, and protection
of natural resources. |It’'s easy perhaps to initially
t hi nk, wow, we’ve got this nassive econom c project
and we’ve got this guy up here conpl ai ni ng about
recreation. Fine. Recreation is fun, sort of
I nherent in the name, but isn't that a little bit
frivolous or superficial? And nmy answer to you is,
even while | acknow edge that m ght be the initial
reacti on, when you | ook at the Del aware regul ations,
you' |l see that it is actually elevated and given an
| nportant status, co-equal wth that of commerce and

navi gati on.
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So within the 7 Del aware Code Section
7504, which are the SAL regul ations, we have several
subsections that guide us in this Appeal. Subsection
4.6 says mandatory | anguage; the Departnment shall
consider the public interest in any proposed activity
whi ch m ght affect the use of subaqueous | ands.
Those consi derations include commerce and navi gati on.
We | ooked at this regulation earlier, talking about
commerce and navi gation, but also on co-equal status
recreation, aesthetic enjoynent, natural resources
and ot her uses of the subaqueous | and.

Conti nui ng on, the next section, 4.7
al so said the departnent shall consider the inpact on
the environnment, including but not limted to, and
t hen we have a whol e nunber of subsections, the
rel evant ones are on this slide, but that’'s any
effect on shellfishing, finfishing or other
recreational activities. Also any harmto aquatic or
tidal vegetation, benthic organisns, or other flora
and fauna in their habitats. And then as well, any
i npai rment of air quality, either tenporary or
permanent, includi ng noi se, odors and hazardous
chem cals. Additionally, the Code goes on and it
cones back to the topic of fishing. So the

departnment has to consider the effect of the project
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or any adverse effect on shellfish beds or finfish
activity.

So collectively, this set of
regul ations shows that recreation is predeterm ned by

the state to be a val uabl e resource that needs

protection. It is not a frivolous concern. It is
enshrined in the regulatory code. It’s sonething
t hat the Departnent has to take account of. The code

doesn’'t tell themwth specificity how and when. But
as we'll see, and as I'lIl try to articulate for you,
they so conpletely mssed this point that the
Secretary’s decision is insufficient and should be
overturned.

At counterpoint in the regulations is
question of mtigation. So several additional
provi sions that deal with mtigation. The Code says
an application my be denied if the activity could
cause harmto the environnent, which cannot be
mtigated sufficiently. Simlarly, subsection 4.2.
--- okay, the slides are lagging a little.

There’s section 4.6.7 which states,
given the inability for avoidance or alternatives to
the | oss of subaqueous | ands, the extent to which any
applicant can enmploy mtigation neasures to offset

any losses incurred by the public, another mtigation
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requirement. So collectively, the regul ations spel
out both a clear interest in protecting regulation
and in requiring mtigation, or at |east considering
the ability and potential for there to be mtigation
wher e possi bl e.

Well, with that regul atory backdrop and
now t hat our slides are working again, I’'d like to
next turn to the question of what information is
before the Board to consider the clainms put forward
by M. Curran and the defenses offered by Di anond
State and DNREC. Let’'s talk first of all about sone
of the key adm nistrative docunents that you have
before you.

First, we have the project draw ngs.

This is just the cover slide of the approved project
drawi ngs. And then we have fromw thin those
approved draw ngs, what was | abeled as the conceptual
site plan. | know we’ve seen simlar draw ngs

al ready, but we’ ve got here, you know, this is where
the port is going to be constructed. This is the
river. That’s the land up there. This heavy bl ack
outlined area, that’s the 87 acres of dredging.

It’s darn hard to read because this is
bl own up, but right here, that says subaqueous fill.

And if you | ook at the set of draw ngs, you'll see
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that the fill area is sort of here (indicating). You
know, sort of in what Dianond State el sewhere calls
an intertidal beach area. So right on the edge of
the land in the water, that’s where the 5.5 acres of
fill are going to be relative then to the 87 acres of
dredgi ng, which extend fromthe land all the way up
to the main navigation channel tal ked about earlier
here today.

So we’ve got that to sort of set the
stage and the setting. W also have, inportantly,
t he environmental assessnent technical docunent,
whi ch was a Di anond State subm ssion that covered a
| ot of ground about technical aspects of the port
project. This gives us a better picture. Just the
dredging area, the 87 acres, as it relates to the
mai n navi gati on channel and the | and.

Now, the environmental assessnent
techni cal docunent al so addressed very, very briefly
t he question of recreational facilities affected by
the project. And it says recreational facilities
within the port project are associated with pleasure,
boating and fishing. And it also notes that use,
recreational use of the project site has been limted
to transient passage of recreational boaters.

We don’t disagree with this. That is
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exactly how M. Curran uses this area as he boats
with his friends, you know, going fishing or going
boati ng up and down the river in this section, he
will pass by the port. The problemis this really
hard to do during port construction and during port
oper ati on.

We al so have potentially in the record,
although it wasn’'t in the chronology submtted by
DNREC. So a little question about whether this is
truly part of the record., but there's this March
1st, 2021 Duffield Associates Menp attached as
Exhibit Gto Dianond State's brief, and that talks
about --- it finds one of the regulations that |
wal ked you t hrough before about the effect on
recreation and it says the followng, in the
hi ghli ghted area here. As an intertidal beach with
limted access, the areas being filled do not support
recreational or comrercial fishing activities or
recreational activities.

Interesting thing here is the focus on
the intertidal beach area. This is the commentary
restricted to those 5.5 acres that are going to be
filled. not that 87 acres of dredging that fills the
| and to the main navigation channel where

recreational boaters on the Del aware side woul d need
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to transit.

And then next, anong our Kkey
adm ni strative docunents, we have the Heari ng
O ficer’'s Report of course. Now, the Hearing
Oficer’s Report, as with the Secretary’s Order
itself, is essentially silent on recreation. It just
doesn’t come up. The closest the Hearing O ficer
gets is the response to public comments, and there
were public comments about protection of recreational
fishing. And so what the Hearing O ficer’ Report
says okay for recreational fishing.

Here's our response. WelIl, to protect
endangered sturgeon, we’'re going to prohibit working
in the water, no, in water work, from March 15
t hrough June 30th. So it talks a little bit about
protecting the endangered fish. It talks nothing
about recreation. There's no attention here to the
fishermen or how they go about their activity of
fishing. There's nmerely this offhand coment about
protecting the sturgeon. So it is not really a
responsive coment. It doesn’t really address the
i ssue of recreation or recreational fishing. It goes
sort of sideways on that issue. An inportant point,
nonet hel ess, for the protection of the endangered

sturgeon, but it m sses our concern entirely of the
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recreational aspect.

Interesting. And |I'Il introduce this
now because we're tal king about the Hearing O ficer’s
Report, and then conme back to it later. The next
par agraph, actually, the Hearing O ficer’s Report
tal ks about mtigation, and it says DNREC has
required the Applicant to mtigate for the | oss of
5.5 acres of subaqueous | and associated with the
proposed project.

Now, as you've already figured out,
those 5.5 acres, that’s the land that’s going to be
filled. This nmakes clear that the mtigation is for
those 5.5 acres and not for anything else, including
not for the nuch |arger 87 acres that are going to be

dredged. Anong our key adm nistrative docunents, we

al so have the Mtigation Plan. |1’'mgoing to cone
back to that later. W' Il talk about recreation,
then we’' Il talk about mtigation as | nove forward.

Next, we have some evidence that was
submtted by Affidavit. W submtted four of those
on behalf of M. Curran. The first is fromWalter
Curran hinmself, and that details his relationship
with and use of the river, including the portion
affected by the port project. W’'ve also put into

evidence three expert witness Affidavits. As we
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noted in our brief, all three Affidavits are for the
pur pose of hel ping the Board have an understandi ng of
scientific and technical issues that are not within
t he normal purview of anyone not trained and
experienced in those particular fields.

We introduced them consistent with Rule
of Evidence 702, which covers expert w tness
testinony, and says if you can have expert w tness
testinony, scientific, technical, or other
speci alized knowl edge, that they re an expert in
sonething. One, it wll help the trier of fact,
under stand the evidence or to determ ne a fact
initiative.

Now, of the three expert wtness
Affidavits that you have, the first one’'s from Dam an
Prezi osi (phonetic). He's a consultant with the
I ntegral group, and he addresses the effects of
construction and mai nt enance dredging on the
environnment in the absence of appropriate mtigation
her e.

Second, we have one fromDr. Craig
Jones, and that provides information about the
| ogi stics of dredging and what inpact it has on
boating on the river in ternms of safety hazards and

exclusion zones. As well as addressing the nassive
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amount of dredging. That will be required on an
ongoi ng basis for mai ntenance. Dr. Jones’ testinony
il lustrates the | arge anmount of equi pnment necessary
to support a dredging operation. The safety areas
that need to be inposed around the dredging

equi pnent. And the need for a pipeline to be
installed in the river fromthe dredging area down to
t he di sposal site, wherever that may be, sonewhere
upriver or downriver.

Now, we attached to the Dr. Jones’s
Affidavit, a couple of pictures that are taken from
gover nment docunents. We included the whole
government docunment. |’ve just got the pictures here
just to help get us aligned a little bit. This is an
exanpl e of a typical dredging barge. You can see
here the dredged barge. Several support vessels
around it. And then wnding up into the distance.
The dredge pipeline floating there on the surface of
the river that'll carry the dredge materials away to
t he dredge di sposal area.

Now, this is an inmage of a dredging
operation. It’s not intended to be specifically
representative of this one. This is just sort of a
conveni ent one put out there by the Arny Corps. For

t hose who aren’t famliar in their day-to-day |ives
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w th dredgi ng operations.

VWhat’'s interesting here, sane dredging
operation you can see, is the Arny Corps docunent
depi cts the exclusion zone. That area in sort of
shaded here around the dredge bars and the pipeline
as it goes up. And it shows where people have to
stay out of other traffic needs to avoid that area.
To avoid interfering with, becom ng entangled wth,
crashing into, what have you, either the dredging
operations thensel ves, the other support vessels for
t he dredgi ng operations or, very inportantly, that
di sposal line as it goes up the river to the disposal
site.

Wth Dr. Jones’ Affidavit, we also have
a U S Coast Guard Marine Safety Alert that talks
about this very subject. It says hazard exanpl e;
nearly indistinguishable floating dredge-type
sediment. You can kind of see it right there
(indicating), but if you saw that picture and you
didn’t know that was a dredge disposal line, | don't
think, unless you're a real expert, you would pick
out what that is or be aware of that before
potentially you drove your boat right over it.

And as the Coast Guard says, there have

been too many instances where out board notor-
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propel |l ed vessels have alighted with the dredge pipe,
causing the notor to recoil into the boat and strike
t he occupants or eject themfromthe vessel. That
just puts a really fine point on, there is a safety
hazard associated with dredgi ng operations. You need
to stay away, for both your own safety and safety of
t he dredge operation and the personnel there. This
just highlights the inportance of, everybody’'s got to
stay away when these dredgi ng operations are going
on.

Next, we have also an Affidavit from

--- oh, I"'msorry. | got stuck on a slide. oing
back to the dredge di sposal pipeline. This is taken
fromthe environnental assessnent technical docunent.

Submtted by Dianond State. And you can see here
we’ ve got the Edgenpor site. So that's the port up
there in orange. And it contains several potenti al
strategy material disposal areas. The closest is the
W | m ngton Harbor north area right there, but then
there are also the two Reedy Point ones well down
there. The environnental assessnent technical
docunment itself says that Reedy Point North is the
preferred di sposal area. hat reedy point north. 1Is
the preferred disposal area.

I n any case, renenber that disposal
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dredge pipeline, it’'s got to float in the river?
That’ |l go fromthe |ocation of the port to whatever
di sposal area is selected. It'll have to float there
in the river. Sort of in that passageway. On the
Del aware side between the shore and the main

navi gation area, i.e., where any boater com ng from
Del aware is going to want to be unless you want to
put yourself in the main navigation channel.

Interestingly, if we’'re going down to
Reedy Point, you're going to have to traverse this
whol e length of river. Including right across the
mouth of the Christina River there, preventing any
boats fromcoming in or out of the Christina River
whil e that dredge pipeline is active and floating in
the water.

Ckay.

I"d like to next nove on to our fina
Affidavit that’s before the Board, and that’s an
Affidavit fromDr. Theodore Tomasi. His Affidavit
addr esses, anpbng ot her issues, inpacts to
recreational activities can be, and routinely are,
eval uated. | encourage the Board to give particular
consideration. To Dr. Tomasi’'s Affidavit. He has
extensi ve experience in evaluating inpacts on

recreation fromprojects and occurrences such as oi
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skills, including in the Delaware River. This
I ncl udes work on both behalf of the federal and state
governnents, including the State of Del aware.

He descri bes the nethodol ogy and
est abl i shed approach to making this kind of
assessnment of recreational inpacts. This involves
t he conbi nati on of econom cs, psychol ogy, and
resource managenent. The goal is to identify how
people will react to change in recreational resource
availability. Dr. Tomasi explains that a typica
approach includes defining an effective area,
measuring the nunmber of recreational trips that would
be affected by the project.

Here, for exanple, this would include
accounting for marinas and boat |aunches wthin the
affected zone and neasuring the nunber of trips. And
when he tal ks about the affected zone, it’s not the
port project, that little orange circle up there.
It’'s how far up and down the river are people likely
to enter the river and during their boating
expedition, fishing expedition, go up or down such
that they would pass by the port. Overall, Dr.

Tomasi shows that there is an established scientific
approach to assessing recreational inpacts that has

been used i n hundreds of such eval uati ons. The
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record here shows that no such approach was used by
DNREC.

The Board al so has, before an
Affidavit, evidence submtted by DNREC and Di anond
State. DNREC submtted three Affidavits, but they
don’t discuss recreation or recreational inpacts at
all. One could alnost just |ook at DNREC s briefs
and Affidavit and easily reach the concl usion that
DNREC failed to consider inpacts to recreation just
on the basis of those docunents alone. |f this were
a novie, | could perhaps wave those around and say, |
rest nmy case. Unfortunately, this is not a novie,
this is real life. So | will continue to talk about
Di anond State’'s Affidavits.

They submtted two, both of which are
somewhat odd subm ssions. W have one from David
Smal |, the former DNREC Secretary. He did not have
personal involvement with the port project, and his
Affidavit opines on how DNREC functions. Unlike the
scientific and technical opinions in the Affidavits
submtted by M. Curran, it’s unclear that the
functioni ng DNREC woul d be a subject on which this
Board woul d need expert input. As such, it doesn’t
appear that M. Small’'s Affidavit neets the standards

of Rule 702, which we saw earlier, | would say al so
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offers an Affidavit from Brad Devi ne, a consultant.
M. Devine appears to be neither an appropriate
factual w tness or an expert w tness.

M. Devine offers factual information
on the circunstances and history of the Dianond State
permt application. He states that he has personal
know edge of the information in his Affidavit,
al though he doesn’t descri be any personal invol venent
in the application or otherw se provide any basis for
his knowl edge. As such, it’'s not clear what that
basis is. He appears to be serving as a fact
Wi tness. But then his Affidavit risks introducing
facts who are not before the Secretary, which is
| nappropri ate.

| ndeed, even though Di anond State
claims the adm nistrative record supports DNREC s
deci sion, Dianond State’'s brief, in opposition to M.
Curran, is rife with citations to M. Devine’'s
Affidavit and has relatively few citations to the
actual adm nistrative record itself. This speaks
volunes to the lack of actual support for DNREC
decision in the context of the adm nistrative record.

Now I’|| take a step back fromthose
chal | enges and know, and as |I'll discuss nore in a

mnute, it’s our position that the Board can consi der
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any conpetent evidence put before it. D anond
Statenment in this case has articulated a nuch
narrower review of what the Board can consider, which
makes it particularly od that they submtted these
two particular Affidavits. Should the Board take a
narrow vi ew of the evidence, which we don’t support
and which we think goes contrary to relevant case | aw
here in Del aware, but should the Board take a narrow
vi ew of evidence, then Dianond State's Affidavits
clearly should not be consi dered.

However, returning to the core issues
here, M. Devine offers only a few short paragraphs
on the topic of recreational inpacts. That’'s in
par agraphs 105 to 107 of his Affidavit. [It’s clear
that the statenents that M. Devine nmakes set up sone
of the argunents made by Di anond State in its brief.

Here are the two key paragraphs in the
Devine Affidavit. Section 105, he reaches the
relative --- he nakes the relatively conclusory
statenents that the proposed project actually has no
cogni zabl e negative inpact on recreational
activities, but what does he support that with? He
says the potential |oss of subaqueous | ands and
appears intertidal beach. And whether that’s

subaqueous | ands or not is an issue of dispute
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bet ween Di anond St ate and DNREC. But per M. Devi ne,
that potential loss of land is 5.5 acres of |and that
really no one can get to anyway. |It’s hard to get to
fromthe shore. Voters aren’t going to be there
either. That loss, that filling in of that 5.5
acres, is immterial froma recreational standpoint.

So then we get --- holding that in
mnd, let’'s recall, and we’ve seen this slide
earlier, what it says in the environnental assessnent
techni cal docunent submtted with the applications by
Di anond State, that says that recreational facilities
within the project area are associated with pleasure
boating and fishing. As | nentioned, we agree with
that statenent. We think M. Devine has a really
narrow focus, but the environmental assessment
techni cal docunment appears to get it right.

And again, that’'s the area, the | arger
area that the environmental assessnent technical
docunment should say. The dredging and the people
trying to get fromup here, down here,
recreationally, outside of the main navigation
channel. But all of this sets up Dianond State’s
brief, and they say, you know, M. Curran clains to
be an avid boater and fisher on the river, but his

argunments rest on a fundanental m sunderstandi ng of
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this part of the river.

Sinple fact is, there's |limted to no
recreational boating or fishing at the project site,
and therefore little to no recreational value on this
part of the river. And they go on to tal k about,
this is an intertidal beach with limted access. So
what we’ ve done is conpletely changed the subject of
the evaluation here. W'’ve noved fromthe overal
port project and the 87 acres of dredging in the
river, and now we’'re just tal king about this 5.5
acres of fill on the intertidal beach.

Well, M. Curran fully acknow edges he
i's not boating on the beach. He’'s boating in the
river where small recreational vehicles wll
obviously be affected by the massive 87 acre dredging
proj ect needed for the port, covering the full width
bet ween the shore and the main navigation channel.

So, with all of that, it's probably
fair. Step sideways for a mnute on an
adm ni strative issue. What information can the Board
consider? Well, we |look to the Del aware Solid Waste
Aut hority versus DNREC. It’'s a case from 2021 as
really setting the rule here, and that says, the
record before the Board consists of the entire record

that was before the Secretary, as well as any other
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conpet ent evidence the party has been produced during
this appeal.

So we’ve tal ked about the Affidavits we
subm tted, the Affidavits the Di anond State
submtted. We think it’'s perfectly fair for the
Board to consider all of that as conpetent evidence.
And we disagree with Dianond State that the record
should be limted --- that the Board can only
consider the record before the Secretary, and we
di sregard any other conpetent evidence that it's
presented with, and we think that this case really
controls the scope of the Board s material.

Now, in ternms of what's the Board’s
chal | enge here? The question really is whether the
evi dence supports the Secretary’ s decision. And we
admt that appellants, such as M. Curran, have the
burden of proof in this regard, and we need to show
that the evidence does not support the Secretary’'s
decision. Now, as quoted in Dianond State’s brief,
subst anti al evidence neans such rel evant evi dence as
a reasonable m nd m ght accept adequately support a
conclusion, citing the Snolco versus Di anl er Chrysl er
(phonetic) case. W agree with that assertion of the
| egal standard here. We just submt that the

evidence --- the evidence here shows the Secretary’s
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deci si on was not supported by such rel evant evi dence
as a reasonable m nd woul d accept as adequate.

So ultimately, the question presented
to the Board is not whether the port is a good idea
or whether the port will provide sone benefit to the
state. Instead, the question is whether the evidence
before the Board supports the conclusion that the
Secretary acted in accordance with the SAL
regul ati ons when approving the permt for the port
project. M. Curran submts that the rel evant
evidence is not adequate to support DNREC s deci sion.

So sort of sumup, wll there be
i npacts to recreation fromthe port project? Yes,
clearly there will be inpacts to recreation, fishing,
and aesthetic enjoynent of natural resources. As
argued in our briefing and based on the evidence from
the record and the Affidavits, the construction
process wi Il exclude recreational vehicles fromthe
affected areas. There will be a significant inpact
on the ability of recreational users to safely use
and/or transit the area during construction.

Construction also neans that a | ot of
sediment will be stirred up and that will nmake the
area unattractive for fish. There will also be a

total loss of the benefit comunity in the area of
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the port due to the dredging, again, affecting the
viability of fish in that area.

The construction process; it’'s a

construction process. |It’'s intrusive, and noisy and
wi |l make boating and fishing on the river a lot |ess
pl easant and will likely serve to drive recreational

users to go el sewhere to or to stay hone. The noise
eval uation in the environnental assessnment technical
document makes clear that Di anond State did not
consi der noise inpacts to recreational users or any
users of the river.

Further, and to expand on what Counsel
for the other appellants tal ked about this norning,
port operations will result in increased traffic that
wll block the river while port vessels are entering
and exiting the port, and that’'s true even if there
aren’t any energencies. You got one of those huge
vessels turning in or out, you're a little
recreational boater trying to get by, you ve got an
ext ended wait period such that you’'re probably not
going to use this part of the river anynore because
it’s just too hard to get by. You know, imagine
you' re trying to cone back to your marina because the
weather’s turned in a little bad and now you' ve got a

very lengthy wait while you're letting sone boat cone
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I n or out of a port, you could get stranded out there
in some pretty bad weather. Best advice, stay hone.
That’'s the unfortunate effect that this will have
recreational users.

Addi tionally, we’ ve got the subject of
mai nt enance dredging. |It’s clear that there will be
mai nt enance dredgi ng needed on annual basis on to the
I ndefinite future. To allow the continued operation
of the port. Initially, D anond State takes the
position that maintenance dredgi ng should not be
considered and inplies that without the threat of
mai nt enance dredging, all of M. Curran’s concerns go
away. That’'s false, as |’'ve just recounted all of
the harnms that will result just fromthe port
constructi on.

Di anond State al so attenpts to evade
the inpacts of maintenance dredging by claimng it
specul ative. It is nothing of the sort. D anpnd
State’s permt application nmakes cl ear that
mai nt enance dredging will be required. Uncertainty
over the exact anmount of dredgi ng does not make the
need for mai ntenance dredgi ng specul ative. D anond
State al so argues that mai ntenance dredging is a
future issue and should not be considered now.

However, Dianond State relied on the positive aspects
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of future port operations to justify and support the
project. You can’t now argue that the Board should
I gnore the correspondi ng negative inpacts of port
oper ati ons.

| ndeed, the SAL regulations on their
face require consideration of all inmpacts. And do
not draw the line at activities that are current
versus future. DNREC, i ndeed, obviously thought that
mai nt enance dredging was a ripe issue for concern,
giving its pushback on the shoaling fans, which were
part of the original application that Di anond State
then renoved after that DNREC pressure.

So di d DNREC eval uate the recreational
I npacts? The permt application in the environnmental
techni cal document noted that recreational activities
of transient boaters, but it didn't really consider
what that nmeant or how such recreational activities
woul d be affected by the port project. So an
eval uati on of recreational inpacts was not included
in the application. The Hearing Oficer’s report is
essentially silent on recreational inpacts, even when
responding to the concern over the concern on
recreational fishing.

Can we assune that DNREC t hought

carefully about inpacts to recreation and j ust
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negl ected to nention it anywhere in the Hearing
Officer’s Report or the Secretary’s order? No,
there’s no evidence that they did so. |In fact, given
t he absence of any testinony or nmention the
remedi ation issue in DNREC s three Affidavits here,
it remains crystal clear that DNREC just m ssed this
| ssue.

I's there sonet hing that DNREC coul d
have done? Yes, absolutely. As Dr. Tomasi’s
Affidavit denponstrates, there are established
scientific tools to evaluate recreational inpacts.
DNREC did not utilize any such tool. There's no
estimte of the nunmber of inpacted trips or any
identification of the inpact zone fromthe project.

As such, was the information before the
Secretary substantial evidence such that a reasonabl e
m nd m ght accept it as adequate to support the
deci sion and the conclusion issued a permt in the
context of the SAL regul ations to protect regul ation?
No. There was not sufficient information there to
support the issuance of the permt.

"1l close on the question of
mtigation. Did DNREC consider an inposed mtigation
for recreational inpacts as required by the rul es?

No. There was no assessment of the recreational
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| npacts. Therefore, there was no basis for
determ ni ng what the scope of any appropriate
mtigation m ght be. The Hearing Oficer’s report
that we | ooked at makes clear that the mtigation
t hat was approved was just for the 5.5 acre, that
part being fill, and they didn’'t really consider any
mtigation for anything else, such as the 87 acres
that are going to be dredged, nuch |less, the
correspondi ng and resulting harnms to recreation.
Overall, there's no indication or
evidence in Hearing O ficer report or anywhere in the
record that DNREC attenpted to conprehensively
eval uate what recreational fishing inpacts would
occur, what needed mtigation, whether mtigation was
possi ble or what mtigation should be required.
Now, Di anond State does have its
m tigation plan, and that does include a couple of
| nprovenents at Fox Point State Park. [It's worth
noting there, though, within the text of that plan,
It says, depending on overall projects and costs,
after the conpletion of the priority one and priority
two el enments, those are other mitigation things, nore
intertidal wetlands, responding to the fill, you
know, DNREC may i nplenment or construct these or other

enhancenents at Fox Point State Park.
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So the inprovenents at Fox Point State
Park are entirely contingent on what DNREC feels |ike
doing in the future. But even if we assune that
they’'re going to do them you know, sone trai
| nprovenents, renoving vegetation, better |ighting,

gquality inprovenents in the park, those aren’'t

correlated with the inpacts, |ike going into the
doctor and saying, | mght have COVID, and he says,
okay, let nme put a brace on your wist. [It’s not

really responsive to the concern that you're
expressing, even if maybe it’'s hel pful in sone
manner. And it’s clear that any inprovenents at the
park are not at all helpful to recreational fishernen
or boaters or any user of the river who's affected by
t he project.

Finally, did DNREC consi der and inpose
mtigation for the environnmental inpacts of question
Bernuda’ s obligations under the regulations? And the
answer here again is no. DNREC | ooked at the
mtigation plan and said, we’'re going to match this
up with 5.5 acres of fill. They did not match it up
with the 87 acres of dredging that has to occur; 5.5
acres to 87 acres, so they re making up for what does
t hat work out to, seven or eight percent of the total

project. They just mssed the ball. They're
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focused. They got too focused on the fill and they
m ssed the inpact of the dredging on the environnent,
and therefore, don’'t have adequate mtigation there
ei ther.

Thank you for your attention. That
conpletes nmy argunent. Are there any questions?

BOARD MEMBER

Yeah, | have a question. So what’'s on
t he Edgenpor site now?

ATTORNEY ROCKMAN:

It’s a former industrial facility
that’s inactive and has been for years. And | think
the remaining pieces of it get denolished to put in
t he port.

BOARD MEMBER

Have you been there?

ATTORNEY ROCKMAN:

| have not been there, no. | don’t
think I could get on, frankly. Although, it would be
I nteresting to see.

BOARD MEMBER:

And you probably don’t know the answer
to this, but when the --- port --- is really a large
dredgi ng that took place, what happened to the

boaters --- that was up and down the river?
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ATTORNEY ROCKMAN:

Woul d have been in that main navigation
channel, as opposed to on the sides where the
recreational boaters go.

BOARD MEMBER:

|’ mjust thinking it would have been
all over the pl ace.

ATTORNEY ROCKMAN:

| think --- yeah, we could potentially
ask Philaport’s Counsel on that, and | think you
know, that was ---.

BOARD MEMBER:

Just a question.

ATTORNEY ROCKMAN:

Yeah.

CHAI R:

M . Horsey?

MR. HORSEY:

Yes. A sinple question. Your client,
and this is real inportant for your client, is your
client here today?

ATTORNEY ROCKMAN:

No, he’s not. Unfortunately, | don't
know how much of the party you were to all of the

schedul i ng di scussions, but com ng up with a date
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t hat worked for all of the counsel was a nearly

| npossi bl e task, and unfortunately, we had to choose
a date that worked for counsel. Dianond State said
they could not go beyond today as the date for the
hearing. So were not able to find a date when M.
Curran was avail able, but also nmet with all counsel.
Di sappoi nted he couldn’t be here, and we are too, but
he’ s not.

MR. HORSEY:

Second questi on.

ATTORNEY ROCKMAN:

Yeah.

MR. HORSEY:

And | appreciate that M. Curran is
worryi ng about the environnent of our state, and
everybody has tal ked about need for maintenance,
dredgi ng, plus everybody's tal king about the anpunt
of dredging that’s going to take place to build it.
s it possible, and I get it, that DNREC didn’'t
bring this up, but has your client ever thought that
it m ght be possible that maintenance dredging wll
act like a four bay in a stormmvater --- and catch al
the sedinment that’s com ng down the river and help
protect the rest of the bay ---? Has he ever

consi dered that?
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ATTORNEY ROCKMAN:

| m not sure that that’'s --- | don’t
--- that hasn’'t been an issue that’'s been germane to
the issues he's raised in the appeal.

MR. HORSEY:

| just wanted to know if he ever
t hought about that because | appreciate the concerns
to protect the environnment and | don’t know if that
m ght be a good thing to protect the environnent.

ATTORNEY ROCKMAN:

The way you're framng it, it mght be.
|’ m not sure |’'ve seen the maintenance dredging
report in any of the records that we have, as having
t hat beneficial side aspect.

MR. HORSEY:

Well, just the fact of silt comes down
river, it don’'t go up river.

ATTORNEY ROCKMAN:

This is true, but it gets washed in.

And |I'’m at the edge of ny scientific knowl edge here.
And |’ m specul ating, you know, your top |ayer of
sediment in the river, it’s going to be washed in
fromall of the contributing streans. And sonme of
that will just be local erosion and soil that’s not

of concern, except nowit’'s in the way of the port
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oper ati on.
MR. HORSEY:
Thank you.

ATTORNEY ROCKMAN:

Thank you.

BOARD MEMBER:

You expressed a concern about the
mtigation plan only addresses the 5.5 acres
subaqueous lands. So did the mtigation plan address
the 87 acres. | don’t know if you can answer this,
but what would the scope of the mtigation plan | ook
i ke for that work?

ATTORNEY ROCKMAN:

The harmto the 87 acres? W’'re taking
out the entire benthic community there and then with
t he mai nt enance dredgi ng, keeping --- you know,
pulling it out. W’ ve covered this a little bit in
some of our Affidavits. You know, once you do that
ki nd of dredging, sone parts of that underwater
benthic community will recover over a period of tine.
The problemis that there are certain parts that
aren’t going to recover quickly enough before they're
t hen wi ped back away when you do the maintenance
dr edgi ng.

So what could you do for mtigation?
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How do you manage that? There’'s probably a world of
options, and if we’'ve got panel mtigation experts
here, | bet you they could fill the screen with
potential options of what could be done to help
bal ance out the harms that could be caused. So,
short answer. |’'msure there are a | ot of things
that could be done. Unfortunately, there’s nothing
In the current plan that addresses that.

BOARD MEMBER:

|"mjust trying to get ny arns around
what the scope of that |ooks |like and does it ---
conpared to what has been proposed for mtigation for
the 5.5 acres. That’'s all.

ATTORNEY ROCKMAN:

Yeah. Thank you.

BOARD MEMBER:

M. Curran in his Affidavit or
testinony, indicated that he recreated in those 5.5
acres of inpact for the --- has been discussed ---7?

ATTORNEY ROCKMAN:

No. We conpletely agree. He is not
boati ng on that beach, he’'s nerely in the river
Itself, not being a title beach going by. His
concern is the larger the full scope of the project,

not the sort of narrow slice of it.
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BOARD MEMBER:

Thank you.

ATTORNEY ROCKMAN:

Thank you.

CHAI R:

Thank you very nmuch. Wth that, we're
going to take a break for |unch.

(WHEREUPON, A SHORT BREAK WAS TAKEN.)

CHAI R:
DNREC, di scussion? All right, thank

you.

ATTORNEY SCOTT:

My col |l eagues, it’s fine. | hear that,
| think they said it all. Okay.

Good afternoon, Chair Hol den, menbers
of the Board, M. Mallor (phonetic). M nane is
Devera Scott. Again, |I'mthe Deputy Attorney
General. | work for the Departnent of Justice, and |
represent DNREC. |'m here with nmy col |l eague Janeson
Tweedi e and Matthew Denn (phonetic) and M. Tweedie
and | are going to split the argunents. He is going
to address the mtigation portion and address the

navi gati on and sone ot her issues.
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Fromthe outset, | --- | just wanted to
clarify some points. But first, | just wanted to ---
to make a statenent that |’mvery proud to represent
this agency. |1’ve represented them now for going on
17 years, and | find the DNREC fol ks, staff to be
sone of the nobst hardworki ng, dedicated people that
| ve ever worked with. And | say that because |’'m
not here to present any kind of hyperbole in ny
argunent. But sonme of the statenents made about ny
client were upsetting. That calling, for exanple,
the Hearing O ficers report a hatchet job. | assure
you that DNREC i ntends to denonstrate what a
whol esonme and t horough permitting process this was.

DNREC --- the Secretary has repeatedly
said that these are his decisions, and you know,
pl ease don’'t beat up our staff or nmake any derogatory
statenents about those fol ks who are so hardwor ki ng
and underpaid. But, that would be ny speech for the

| egi sl ature.

So |l will get started fromthe
beginning. | --- | do intend to nove for a directed
verdict at this point. So, | ask the Board whether

or not you just want nme to incorporate that into ny
presentation or have that as a separate argunent.

But at this point, I will nove for a directed verdi ct
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because as the Board is well aware, the standard
under Title 7 Section 6008(b) of the Del aware Code
provi des that the burden of proof is on the
Appellants to show that the Secretary’s decision is
not supported by the evidence on the record before
t he Board.

And to clarify, the Appellants have
submtted affidavits from purported experts that were
not in the record before the Secretary. And
Regul ation 5.3 is clear that Applicants, permt
Applicants may introduce evidence that was not before
the Secretary, additional evidence. But all of the
Appel lants in this case are not the Applicant. So,
it says Appellants other than permt Applicants or an
al l eged violator may only introduce evidence which
was before the Secretary.

And in this case, the Appellants have
subm tted affidavits from--- Philadel phia Court has
subm tted an affidavit from Charles Harman. M.
Har man does not have any comments in the record
before the Secretary and his affidavit should be
stricken. Board operators have identified M.
| nskeep, M ster --- I"msorry, I"mgoing to hatch
t hi s name, Whene.

ATTORNEY 3:
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Whene (pronunci ation),

ATTORNEY SCOTT:

Whene?

ATTORNEY 3:

Whene, it’'s pronounced Wene.

ATTORNEY SCOTT:

Okay.

M. Jones and Captain Kichner. And of
t hose four experts, only M. Jones and Captain
Ki chner commented in the record before the Secretary.
And there --- any evidence fromthose experts shoul d
be limted to seven and nine page, respectively,
reports that were submtted in the public comment in
--- in the public record. M. Curran, he submtted
three expert affidavits from M. Tomasi, from M.
Preziosi, and also from M. Jones. And |ikew se, M.
Tomasi did not provide any conmments on the record for
the Secretary, and his affidavit should be stricken.

M. Preziosi, he presented --- he
submtted a six page report which is in the public
record, so any consideration of his opinions should
be limted to those public comments.

| also note --- note that | agree with
M. Curran’s counsel. He objected that Di anond

State’s affidavit contained informati on not in the
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record before the Secretary. They are the permttee,
and |’ m not going to, you know, discuss Di anond
State’'s affidavit. But |I think M. Curran’s counsel
made nmy point that non-Applicants cannot present
i nformation that was not in the record before the
Secretary.

As --- as the Board knows and as all

t he Applicants have stated, this was a nmassive

undertaking, the --- the permt process for the
Board. It’'s not a usual boat dock on Herring Creek.
It involves federal and state permts. It was a

conprehensive joint permtting process. Once the
application, certainly the federal and the state
agencies participated in weekly neetings for two
years to discuss this project, and those participants
I ncl uded the National Oceanic Atnospheric
Adm ni stration, the Arnmy Corps of Engineers, United
States Fish and Wldlife, EPA, the Del aware River
Basin Comm ssion, the --- and Environnment for Public
Works. OF course, the State, and | nentioned the
Del aware Ri ver Basin Conm ssion and Congressi onal
staff fromnmenbers of the United States Senate
Comm ttee on Environnment and Public Works.

And this, today is --- is DNREC s

decision to issue a subaqueous |ands permt to
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construct the wharfing for that port expansion. And
DNREC i ntends to show in its case on the nerits, if
--- if it proceeds, that the permt decision is
supported by the evidence in the record before the
Secretary.

As | stated, this was a very involved
process. Those --- those federal and state partners
met weekly for two years, and PhilaPort, who ---
whose attorney nentioned the main channel dredging,
whi ch took ten years, and the port itself is in Reach
C of that main channel project. And that dredging
al one in the Reach C where the port is |ocated,
started in the spring of 2010 and was conpl eted in
Sept enber of 2010. So, it --- and from what |
understand, the port’s construction dredging wl|
only take 90 days. So to the extent that they're
arguing inpacts to navigation, for ten years they’ve
been dredging the main channel from Phil adel phia ---
well, it’s open now, but which included bl asting of
rock, and it was a very invol ved process.

As | --- as | stated earlier, | am
noving for a directed verdict because Appellants have
not satisfied their burden of proof. | am addressing
t he navigation piece. The Coast Guard has authority

and responsibility to consider navigation. It’'s
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their statutory duty under 33 and 33 CFR Subpart B
tal ks about the control of vessels and facility
operations. And that’'s in Laura Mensch's affidavit
at page ten.

| also wanted --- | pulled this up as
wel | because M. Daly’s presentation and in the
Phil aPort’s presentation, they said that Laura Mensch
did not provide any navigation information to the
Coast Guard, and they highlighted this mtigation.
But at the last line is a zip file of navigation
reports, coments fromthe public that DNREC received
regardi ng navigation, including M. Curran’s
comments. All of that information was provided to
t he Coast Guard, the agency that has statutory
authority to regul ate safety and navigation on the
Del aware River and others.

And it makes sense because as | believe
one of the Board nenbers noted that there are other
states inpacted. M. Horsey, | believe it was you,
i npacted by this project. | would also --- so, there
--- there are issues bigger than DNREC. DNREC
Del aware. There are national security concerns which
are within the scope of the Coast Guard' s authority.
And it makes sense, you know, under the suprenacy

cl ause, you have --- having two separate agencies, a
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f ederal agency and a state agency, making findings on
the sanme issue and potentially having conflicting
final decisions when you have two different, even
judicial --- forms of judicial review, it would just
make the process unworkabl e.
That is why they net for two years once
a week, so that they could discuss these issues ahead
of time. And | do agree that Ms. Mensch isn’'t at
| ssue. She is one of those hard working fol ks at
DNREC, and she did do her due diligence. M. Mensch
actually worked in the coastal program and her
responsibility was for the federal consistency
determ nation, which has been renoved fromthis ---
this hearing by the Board. But she did work
col | aboratively with subaqueous | ands program and
others on --- on this project, so. So, | don't think
It was unreasonabl e when she went above and beyond.
She did not reach out to the Coast
Guard because she --- she’'s certainly thorough, but
her --- she reached out to the Coast Guard based on
public comrents about navigation. So to the extent,
and which al so proves that DNREC takes these public
comments, and they don’'t just --- it’'s not a check
the box. They considered the comments here, and they

made changes. They went back to the Applicant, they
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I nquired to the Coast Guard about navigation. And
when the Coast Guard determ ned that this project and
t he safety, you know, was not a concern fromthem
then that ended her consideration, the consideration.

The parties also --- the Appellants
also cite to DNREC' s regul ations and the statute that
tal ks about the shall word, they shall consider. And
| submt to the Board that DNREC di d consi der
navigation with this project. They were not required
to do their own navigational inpact analysis. |t was
--- it was reasonable and satisfactory that they
reached out to the appropriate agencies as they did
as well. Al the federal agencies weighed in on
their areas of expertise, such as the US Fish and
Wldlife on inpacts to the habitat. |’ m sure when
--- when ny coll eague presents.

And Phil aPort al so makes an interesting
argunment about the turning basin that, of course,
that DNREC didn’t consider the inpacts, again, to the
navi gati on which were addressed by the Coast Guard.
But they --- they want to sort of shoehorn in a
definition that they claimthat there’s no definition
of structure in the law, but there is, as | believe
anot her party noted under Section 7504-1, a structure

I ncludes, but it’'s not limted to, any boat ranps,
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slip, building, breakwaters, bridge, bul khead,
culvert, dam derrick, dock, gabion, groin, jetty,
residents, |aunching facility, marina, nooring
facility, pier, seawall, wal kway or wharf.

That includes a lot of information, and
| think the common denom nator there that --- is that
those are structures as we know them  Sonet hing that
Is built. They --- PhilaPort included a definition
fromthe dictionary about structure being sonething
such as a building that is construction ---
constructed. | would also note that there's a
definition for turning basin in the Merriam Wbster
Dictionary that says the turning basin is an enl arged
space at the end of a canal or narrow channel to boat
--- to permt boats to turn around. The, |ike, the
odd --- the odd thing out in that list, in the
regul atory definition of structure.

And the Port Operators cite Laura’ s ---
Laura Mensch’s affidavit as DNREC s all eged confli ct
in interpreting the regul ations regardi ng navi gati on,
and that’'s false. It’s conpletely in line with the
--- by giving deference to the Coast Guard that,
again, not to beat a dead horse, an agency that has
the authority and to control safety and navigation on

t he Del aware River.
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The last thing | want to say about
navigation is that not only did Ms. Mensch provide
all this information, I wish this was a hyperlink
that | could open because you would al so see that the
client, the MTAGS report and the report from
Duffield submtted to the Coast Guard, contrary to
what the Appellants argued.

Each part --- each party here played a
part of a conprehensive process, and to that point,
Appel | ants have not satisfied their burden. Have
denonstrated that the Secretary granted a subaqueous
| ands permt to Dianond State Corporation. It was
supported by the evidence on the record before the
Board, and therefore at this juncture, DNREC would
ask the Board to consider its notion.

O herwise, | wll turn my argunent over
to ny coll eague, M. Tweedi e.

ATTORNEY ROCKMAN

M . Chairperson.

ATTORNEY SCOIT:

Unl ess you have any questions for ne.

ATTORNEY ROCKMAN

At this point, should the Appell ant
respond to the notion or how can we ---7?

CHAI R:
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Ri ght, but nmy expectation is during
rebuttals, after DNREC s argunent. They have to
conpl ete that.

ATTORNEY ROCKMAN:

Yeah, thank you.

ATTORNEY TWEEDI E:

Good afternoon, Chair Hol den and
menbers of the Board. I’ m Janmes Tweedi e, Attorney
for DNREC. As Devera said, |I'll be presenting
DNREC s argunent on mtigation, largely responding to
M. Curran’s argunent. And | have a couple slides
that went with DNREC s presentation on the burden of
proof, which Devera --- and has been discussed. Rule
5.3, which is very inportant to this case given the
vol um nous evi dence being offered by Appellants who
are not permt applicants or alleged violators and
attenpting to contribute here. And to deference,
DNREC is entitled to.

M. Curran’s appeal focuses on DNREC s
consi deration of environnmental, recreational, and
fishing considerations in its review of Di anond
State’s application. And on the sufficiency of the
mtigation DNREC required as a part of the permt
approval. As Devera discussed, Appellants bear the

burden of proof. And the standard before the Board
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I s whether or not the Secretary’'s decision is
supported by evidence in the record before the
Secretary --- before the Board, which includes the
record before the Secretary.

M. Curran’s appeal fails for three
fundanmental reasons. First, M. Curran’ s appeal
relies extensively on information that was not in the
record before the Secretary and based on the plain
application of Rule 5.3, cannot be --- cannot be
I ntroduced by these Appellants and should not be
consi dered by the Board. This should not be in
di spute, as the Board has applied that rule in the
past and indeed reiterated its application when ---
when resolving notions in limne in this case.

M. Curran relies extensively, and in
many cases, exclusively on purported evidence that
was not part of the record before the Secretary, and
hi s appeal should fail on that basis. Second, M.
Curran tries to tw st procedural requirenents of the
subaqueous | ands regul ati ons into substantive
requi renments that did not exist in Delaware |aw.

Del aware | aw requires DNREC to consider various itens
i n the process of considering a permt application,
and that is exactly what DNREC di d.

These statutory and regul atory
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provi si ons, however, do not mandate any substantive
out come nor mandate any exact nethod of considering
t hose factors, just that DNREC nust do so. The sane
Is true of mtigation. A permt nmay be denied if ---
if there is not --- if it can’t be mtigated to
DNREC s satisfaction, but that does not nean it nust
be deni ed. That does not nmean mtigation nust be
| nposed, as M. Curran woul d ask that you believe
that it should, regarding, for exanple, the 87 acres.
These are --- these are obligations --- these are
procedural obligations to DNREC, but it nust consider
not things it has to do or reach any particul ar
outconme. And DNREC did indeed conply with these
procedural requirenents, considering the very issues
about which M. Curran conplains and his appeal nust
fail for that reason

And third, M. Curran’s appeal seeks to
second guess DNREC s process and DNREC s concl usi ons
that is neither appropriate nor sufficient to succeed
in an appeal. The standard before the Board is
whet her there’s evidence to support the Secretary’s
deci sion, and to succeed, M. Curran nust show t hat
there is not. Wether or not M. Curran thinks there
coul d have been a better process or M. Curran would

have reached a different outcome is sinply not
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rel evant, or his purported experts. The only issue
I s whether Secretary Garvin's decision, who has been
appoi nted and confirmed by the Senate, whether he ---
whet her his decision is supported by the evidence in
the record, and it is. And for each of these reasons
i ndependently, M. Curran’s appeal should be failed.
First, evidence not in the record. M.
Curran bases his argunent on vol um nous evi dence that
was not part of the record before the Secretary. It
I's undi sputed that M. Curran is not a permt
applicant, nor is he an alleged violator. As such,
M. Curran is limted by Rule 5.3, and he may only
i ntroduce evi dence which was before the Secretary.
And this rule nakes sense. The system we have
contenpl ates that a record will be prepared that
I ncl udes not only evidence devel oped by the permt
Applicant and DNREC, but also input fromthe public,
such as M. Curran, through public coment. DNREC
technical staff nust evaluate and respond to that
I nput, which is addressed in the technical response
meno, or in some cases, it may result in a change in
the project by the permt applicant.
The Hearing O ficer then prepares all
of this into a conplete record, and on the basis of

that conplete record, the technical response neno,
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the Hearing Oficer’s report, the Secretary nmakes his
decision. This process requires that if party’'s in
opposition to a project, such as M. Curran here have
evidence to consider in that permt application, they
must put it into the record so it can be consi dered
by the Secretary. Trying to insert new issues, new
pur ported evidence, new purported experts, after this
permt has already been issued and after the order
has al ready been signed, undoes this --- conpletely
underm nes this process.

So, it is abundantly clear that this is
what M. Curran is doing, and it's --- it’s said so
explicitly in his brief. |In footnote one, on page
two, information in this brief is taken fromthe
affidavits being submtted with this brief from
Appel l ant and his three experts. This is not a side
| ssue, but rather the very substance of M. Curran’s
appeal is based predom nantly, and in many cases
exclusively, on this evidence that was not before the
Secretary. At which was not, therefore, part of the
record to be evaluated in --- in --- in issuing the
deci si on.

M. Curran’s briefing to the Board is
replete with this. H's --- the section of his

opening brief on construction title is construction
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and operation of the port will have significant and
negative inpacts on recreation, fishing, and
enjoynent of the river. Cites alnost exclusively
from evidence that was not in the record before the
Secretary. These supported experts that ---
affidavits and M. Curran’s affidavit, which was al so
not part of the record, as Devera described earlier.

The section on the nechanics of
dredgi ng, pages 13 to 15, cite exclusively to the
affidavit of M. Jones. The same is true of the
section on the inpacts of dredging on recreation,
pages 15 to 16, cites exclusively to the affidavits
that were not part of the record. Sane is true on
the alleged inpacts of dredging for aquatic life,
which relies exclusively on these affidavits. D d it
with the section on navigation and river traffic
| npacts from Port Operations, pages 18 to 19. Again,
exclusively on affidavits that were not part of the
record before the Secretary.

Thus, the entirety of Section 5 of the
opening brief, nanmely, the entirety of his argunent
t hat construction and operation of the port will have
significant and negative inpacts on recreation,
fishing, and enjoynent of the river, is based on not

--- is based on information not in the record before
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t he Secretary and cannot be introduced by Appell ant
Curran. Wthout this purported factual basis for his
appeal, his appeal fails.

The next section, that DNREC had
properly failed to consider inpacts to recreation
fishing, is the sane. M. Curran argues that there
are alternative approaches to eval uating these
| npacts that DNREC coul d have used, which, of course,
I's not the standard before the Board. The standard
I's whether the Secretary’ s decision is supported by
the evidence in the record, but regardless, it relies

excl usively upon M. Tomasi’'s affidavit.

The next section, what DNREC coul d have
done here is --- is alnost absurd. That is not the
| ssue before the Board. He does not get to inject
what he thinks should have been done. Rather, is the
Secretary’ s decision supported. But regardless, it
cites exclusively to the Tomasi affidavit. And this
goes on and on.

In --- in substance, all of Sections 5,
6, and 7 which is the bulk of their argunent, the
nmeat of their argunent, the factual underpinning, and
the |l egal analysis, all relies alnost entirely or

exclusively on these affidavits that were not part of

t he record. So, | know we have limted tinme, so |
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won' t bel abor it further, but this applies
essentially to all of Section 5, all of Section 6,
which is pages 23 to 30 --- 30, and Section 7, which
Is pages 30 to 37. AlIl these portions that rely on
the affidavit submtted with M. Curran’s opening
brief, relying on evidence not before the Secretary
shoul d be di sregarded. The Board nust foll ow the
standard established in the rules and the statute and
rule on the order on that basis.

Second, DNREC has conplied with the
procedural requirenments set forth in Del aware | aw,
and M. Curran’s attenpt to tw st procedural
requi rements into substantive requirenments is sinply
i nconsi stent with Del aware | aw and not relevant to
the i ssue before the Board. As | said, M. Curran’s
appeal focuses on DNREC s consi deration of
envi ronnental, recreational, and fishing
considerations in its review of Dianond State’s
permt application and the sufficiency of the
mtigation that was required as a conditional.

M. Curran seeks to chal |l enge whet her
it could have been done better, but that’s not a
rel evant standard. M. Curran cannot neet his burden
because there is extensive evidence in the record, in

the technical response neno, in the Hearing Oficer’s
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report, and --- and the supporting docunents in the
record, that DNREC engaged in a |engthy and rigorous
process and that there is extensive evidence to
support the Secretary’s decision. Instead, M.
Curran tries to create purportedly substantive
requirenments in Delaware law, i.e. the Delaware | aw
mandat ed sone outcome or mandated that --- that these
| ssues be considered in exactly the way M. Curran
wants themto have been considered. But that’s not
consi stent with Del aware | aw.

So repeatedly, M. Curran points you to
regul ations that require --- that say DNREC shall
DNREC shall. But they all are DNREC shall consider,
DNREC shall consider. So what is required is not
t hat DNREC do sone specific thing, but that it
consi dered that subject. And that is exactly what
DNREC did. And that includes both the consideration
of recreational, environnmental, and fishing
interests, and it also includes the determ nation as
to what mtigation --- what mtigation, if any, would
be included in the approval of the permt.

And in a couple places, M. Curran’s
own briefing gives away the fact that DNREC did
I ndeed carefully consider these issues in discussing

sedi mentation, an issue with both environnmental and
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fisheries inplications. M. Curran’s brief states
that, quote, this was not only reviewed by DNREC, but
done so with sufficient scrutiny, end quote, that the
proj ect changed as a result. That’'s on page ten of
the brief. It can’'t be true that DNREC both failed
to evaluate sonething and evaluated it so fully that
t he project changed as a result of that.

So, the subaqueous | and regul ations
require DNREC to consider recreational patents, and
t hat DNREC di d consider those factors is abundantly
clear fromthe Hearing Officer’s report, technical
response nmeno, and el sewhere. Counsel at one point
focused on the fact that recreation didn't appear in
the declarations of M. Cargill (phonetic), M.
Snal er (phonetic), and Ms. Mensch. But it’s
abundantly clear fromthe substance of those
docunents, the Hearing Officer’s report, and the
techni cal response neno, that they were consi dered.

At --- at another point, Counsel said
that the technical response nmenp and the Hearing
Oficer’s report didn't address recreation at all,
which is sinply inaccurate. Both the technical
response neno and the Hearing O ficer’s report
addressed recreation. The technical response neno in

--- in addressing coments five and nine, the Hearing
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Officer’s report at pages 12, 13, 16, 20, and 21.
And not only did DNREC consi der recreation, but the
mtigation DNREC required as a part of this project
specifically --- was specifically tailored to
recreational interests. It included inprovenents at
Fox Point State Park that are designed to facilitate
recreational access to the Del aware Ri ver, and that
Is detailed in the technical response neno, the
Hearing Officer’s report, it’s in the Secretary’s
order itself, and in the supplenental meno from M.
Cargill that was attached to the Hearing Oficer’s
report in detail that mitigation was required.

The sanme is true for fishing interests.
The Hearing O ficer’s report and the technical
response nmeno both address inpacts on fishing. The
technical response nmeno at comments five and nine,
the Hearing Oficer’s report at pages 16, 20, and 21
| ndeed, M. Curran’s opening brief acknow edges t hat
the hearing --- that the Hearing O ficer’s report
identifies some protections for fish. That’'s at page
29. And as a recreation, the mtigation that DNREC
required includes conmponents specifically tailored to
fisheries and inproving the fisheries and the
fisheries ecosystens in the Del aware River. So these

i nclude the environnmental DNA programthat is going
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to be funded as a result of the mtigation that’s
required here. To inprove the data and managenent of
fisheries in conjunction with other inprovenents.
This was addressed in the Cargill nmeno on the
mtigation and the Hearing O ficer’s report at pages
20 and 21.

And inportantly, the technical response
meno and M. Cargill’s declaration detailed that the
port expansion project itself, through the dredging,
is likely to significantly inprove water quality in
the Del aware River with attendant benefits to
fisheries, the ecosystem and fish species. And why
woul d that be? |It’s because there’s a significant
guantity of contam nated soil that is what is being
dredged --- contamnated --- so contam nated that the
US Arny Corps of Engineers was concerned with how to
di spose of it.

And so, renoving all of that

contam nated soil fromthe bottom of the Del aware

River will inprove those ecosystens. It will inprove
the ecosystens, it will inprove the health of the
fish, and it will inprove as a result, the health of

the fisheries, the recreational fisheries inpact that
M. Curran assertively is so concerned about. And at

this point, it is, you know, eating fish out of the
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Del aware River is a questionable, restricted thing.
So getting those contam nants out of this river is
not a de mnims inpact. It is a significant inpact
that in DNREC s due nade this project a net benefit
because of the renoval of all that contam nation.
And i ndeed, the --- the permt itself
contains special conditions that were required as ---
as part of the permt approval that --- to protect
fish species. Conpletely belying any assertion that
DNREC di d not consider those interests. And any
assertion that DNREC didn't consider environnental
i nterests as part of this permanent application is
nonsensi cal and conpletely belied by all of the
evi dence in the record.
DNREC required Di anond State nultiple
times to provide additional or inproved data or
analysis. It --- DNREC s consideration of
envi ronmental concerns shows up in the Hearing
Oficer's report, in the technical response neno, and
in the special conditions inposed on the permt. So
DNREC has conplied with all of these procedura
requi renents, and there --- the idea that there are
substantive requirenents built into these provisions
IS inconsistent with the law. [It’s not what the

regul ations say, and it’s not what was required.
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So third, M. Curran attenpts to
repl ace DNREC s judgnent with M. Curran’s judgnent.
And that’s flatly at odds with the process we have
with the role of DNREC, role of the Secretary, and
whet her or not M. Curran would prefer a different
process or a different outcone is not relevant. And
hi s approach here is not subtle. Indeed, the brief
explicitly states what DNREC coul d have done here,
It’s on page 25. Has an entire section dedicated to
t hat .

El sewhere, he attenpts to substitute
the judgnment of M. Curran’s alleged experts for
DNREC' s judgnent. Again, not how this process works.
These are quotes. In Tomasi’s opinion, that’'s at
page 26; according Tomasi, also at page 26; Tonasi
made an eval uation, at page 29; Tonasi estinmates,
sanme; Tonmasi concludes al so on page 29. 1In claimng
there’s anot her nethod of evaluating recreation on
the river, M. Curran relies exclusively upon M.
Tomasi ' s concl usion that another way is better.
That’ s on page 30.

The same with mtigation. M. Curran
again tries to replace his judgnent with DNREC s
judgnent, relying on the Tomasi affidavit to support

t he assertion of what DNREC coul d have and shoul d
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have consi dered, that’s on page 33. And that section
of the brief cites exclusively to the Tomasi ---
Tomasi affidavit, which should be excluded under Rule
5. 3.

The sanme is true for the mtigation of
harm secti on on pages 33 to 37. So Del aware | aw does
not allow M. Curran to substitute his judgnment or
that of his purported experts for DNREC s judgnent,
and M. Curran cannot succeed in his appeal by doing
so. DNREC is the agency charged with responsibility
for these matters. Secretary Garvin is Cabinet
Secretary charged with decision making authority on
these matters, and M. Curran cannot displace those
roles just because he thinks it could have been done
differently or he would have done it.

As detailed in M. Snaler and M.
Cargill’s declarations, DNREC engaged extensively on
mtigation, and the mtigation in the order was ---
was crafted to address the harns fromthe project.
That’s in the Snal er declaration of paragraph 33 and
the Cargill declaration at paragraphs 49 to 57.
M tigation included separate conponents to address
the inpacts on --- of dredging, the inpacts to fish
species, fisheries, that’s an eDNA program

recreational interests through the walking trail, the
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access to Fox Point State Park, view ng access to
wat er, and ot her inprovenents.

And so, what did DNREC actually do? 1In
t hi nki ng about all three of these reasons why M.
Argunents --- why M. Curran’s argunents should fail
it’s inportant to refer back to what actual --- what
DNREC actually did. It was not a hatchet job as was
asserted by counsel earlier. |In fact, DNREC engaged
In an extrenely | engthy and robust evaluation of the
| npacts of Dianond State’ s proposed action, and the
record nore than denonstrates evidence to support the
Secretary’s decision. DNREC s evaluation |lasted five
years before the Secretary reached its decision.
Five years. That’'s the process that Appellants
assert is insufficient.

During that tinme, DNREC reviewed
numer ous subm ssions from Di anond State, reviewed
vol um nous data submtted by D anond State, reviewed
I ndependent data from DNREC and ot her sources,
i ncl udi ng federal agencies, sent Dianond State back
for nore data repeatedly where DNREC determ ned it
was insufficient to support DNREC s --- Di anpond
State’s position, sent D anond State back repeatedly
to revise and redraft subm ssions that were

I nsufficient, and coordi nated extensively with
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f ederal agencies that were either responsible for or

had expertise on certain issues, |ike the navigation
| ssue that --- that has been discussed earlier.
If --- if Appellant’s assertion that

this is insufficient is correct, it’s hard to inagine
what process could be sufficient. Boiled down, 1’1
take one point fromM. Curran’s brief. He asserts
t hat what DNREC nust do is engage in careful and
t hor ough consideration before issuing a permt. That
I's what DNREC did, and the Secretary’s order should
be uphel d.

So, let’'s --- and Il try and be
brief, walk through what DNREC did to eval uate
environnmental recreational fisheries concerns as set
forth in the technical response nmeno, the Hearing
Officer’s report, supporting docunents, and the
decl arations of M. Snaler, M. Cargill, and Ms.
Mensch. This was a robust and | engthy process. Wrk
began in 2016 with sanpling. Miltiple iterations of
seeking additional or inproved data from Di anond
State. DNREC sought to ensure that proper data had
been col |l ected, and that adequate eval uation of that
data had occurred.

The first sediment and surface water

assessnent report that Dianond State submtted, in
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2018, DNREC found insufficient sanpling and
recomended that Di anond State do additional
sanpling. DNREC al so incorporated technical staff
fromthe Del aware River Basin Conm ssion with
expertise on the Delaware River. And in 2019,
Di anond State provided new sanpling, and a new
sanpling and analysis plan. DNREC received that and
asked that it be rewitten because it --- it wanted
specific coments to address.

Di anond State submtted that new
sanpling and anal ysis plan, and DNREC provi ded yet
nore comments and --- and concerns. These concerns
addressed PCBs, VOCs, the confined disposal facility,
and a host of other topics, and required considerably
nore sanpling from D anond St ate.

In 2019, Dianond State submtted a
sedi rent and surface water quality report to DNREC,
and DNREC requested yet nore details and raw data so
that DNREC could fully evaluate that data. And this
was all before Dianond State even submtted its
application, which came in March of 2020. So for
al nost four years, DNREC had been requiring
addi tional data, additional studies, additional
anal ysi s.

And even when D anpbnd State submt that
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--- submtted that permt, first permt application,
DNREC rejected it as admnistratively inconplete and
asked Di anond State to do it again. So it was only
in the summer of 2020 that DNREC received an
adm nistratively conplete affidavit --- application.
And everything I’ve just wal ked t hrough
is all detailed in M. Cargill’s declaration that’s
submtted with the briefing in this matter. And even
after the application had been received, DNREC
continued to evaluate and --- and continued to ask
for inprovenments and changes. AlIl of this was done
with an eye towards a robust public comment, public
| nput process. So that included that DNREC, in an
effort to ensure that there was robust public
engagenent, held a joint --- a joint public hearing
on this and the federal consistency determ nation.
Publ i c comment occurs contenporaneously
with the staff review, so that comments are avail abl e
to DNREC staff and that that can be used by DNREC
staff to inprove the project and be included. So
DNREC often engages in an iterative project to get
the Applicant to answer questions and provide
additional information to flesh out the project. And
that this is, of course, in contrast to what M.

Curran is doing now, submtting all of this evidence
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only after the fact, only after the deci sion.

So what --- how did that public comment
process work? Well, the statute requires 20 days of
public comment. DNREC first had 70 days of a public
comment period. It then extended that another 31
days. There’s over 100 days of public coment
period, drastically |onger than nornal.

DNREC received all those public
comments and digested theminto different categories.
Those are the ones that were addressed in the
technical response neno and the Hearing O ficer’s
report. DNREC coordinated with other agencies and
subj ect matter experts. So this includes a --- a
joint permtting process that was done with the
f ederal agencies, and that included a host of
agenci es that have already been referenced before,
but i nclude the Arny Corps of Engi neered, NOAA, EPA,
Fish and Wldlife Service, et cetera.

DNREC eval uated in detail not only the
data provided by Di anond State, but al so i ndependent
sedi ment and fish statistic data collected by the
state. Data collected by the Arny Corps of Engi neers
and other data. DNREC worked carefully with the Arny
Cor ps of Engineers to address concern about the

contam nation of the dredging materials that |
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referenced earlier and where those would go, but also
the benefit to the river that would conme fromtheir
renoval .

DNREC coordi nated or relied on or
received information fromthe experts who had
know edge of how navi gation worked in the Del aware
Ri ver, nanely the Coast Guard, Pilots Association,
and the tug operators. DNREC reasonably relied on
those experts and their determ nation. And as Devera
poi nted out, what was communicated to the Coast Guard
was a | engthy process that went on nonths, providing
copi ous data that the Coast Guard then considered in
its determ nation that there was not a concern to
navi gati on.

And the idea that this renmoval of what
they refer to as contam nant nmass, the soils that are
bei ng dredged out of the river. The idea that this
Is --- is of a benefit to the ecosystemis not
DNREC' s alone. This was agreed to --- agreed with by
the US Arny Corps of Engineers, and that’s in the
cardinal declaration at third --- at paragraph three.

So --- so thisis fromM. Cargill’s
decl aration. Data shows that concentrations of site
rel ated contam nants in fish continue to inprove due

to concerted regional efforts to identify and
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m nimze sources of PCBs and other risk driving
contam nants into waterways, and to clean up
sedi nrents that have already been inpacted by historic
contam nant releases. So again, this is not only a
benefit to the ecosystem but this is a benefit to
the fisheries’ interests that M. Curran is --- is
concer ned about.

This --- that was at Carville at
paragraph 37. Also in paragraph 37, concentrations
of PCBs and dioxin purines in the sedi nent exceeded
ecol ogi cal screening |levels established by DNREC,
whi ch supports the presence of contami nants in fish
tissue and resulting fish consunption advisories in
the area. As such, renoval of contam nant nmass that
I's bound to the sedinents, i.e. dredging, represents
a huge benefit to the | ocal aquatic ecosystem and
wll likely result in nore rapid reductions of PCBs
and di oxide purines in the Delaware River fish
tissue. So, the idea that DNREC didn’t consider
fisheries’ interests is conpletely at odds w th what
DNREC staff were working so hard to do.

On the mtigation that was used to
address environmental, recreational, and fisheries’
concerns, DNREC was equally rigorous. And DNREC

wor ked to develop a plan that woul d address not only
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DNREC s requirenents, but also federal requirenents.

So that included the environnmental interests, the
creation of a wetland, the recreational interests
the access at Fox Point State Park, the fisheries
I nterests, the environnental DNA program All of
t hese i ssues were considered and addressed. That
fine --- unless --- unless you care.

DNREC initially rejected Di anond

S

State’s mtigation proposal and engaged wi th D anond

State to ensure that adequate mtigation occurred
with the project. That's in the Snaler declarati
52 to 55. And all of this is detailed in a techn
response nmeno and the Hearing O ficer’s report.
techni cal response nmeno that is a hatchet job,
according to opposing counsel. That technical
response nmeno addresses the inpacts of recreation
the efforts to mnimze those inpacts.

| went back and | ooked, and this is
fromthe Hearing O-ficer’s report. Speci al
consi deration was taken to appropriate mtigation
requi rements that would result in inprovenents to
| ocal environnment and increase recreational
opportunities for the residents of neighboring
communities. The idea that DNREC didn't consider

belied right on the face of it. |t gave speci al

on,
i cal

That

and

t he

It
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consideration to that and worked hard to have its
m tigation addressed. Recreation is addressed
t hroughout the technical response nenn. | --- | gave
page cites earlier.

And so, whatever the record that M.
Curran would like to be, that’s not the record that’s
before you. This is a record that was devel oped over
a long period of time wiwth hard work by DNREC and
undoubtedly the hard work of Dianond State to put
this all together.

A supplenmental neno to the Hearing
Oficer’'s report details the mtigation efforts and
how t hey all address habitat | oss, ecosystem health,
fish species and public access, exactly the concerns
t hat are supposedly at issue. And the --- and the
permt itself included conditions to protect fish
species, to protect water quality, to limt inpacts
on navigation, and to protect nearby subaqueous
| ands.

So, in summary as to M. Curran’s
appeal, it nmust fail. M. Curran relies extensively
and on many issues, exclusively on the evidence not
before --- not in the record before the Secretary and
prohi bited by Rule 5.3. M. Currant seeks to tw st

procedural requirenments into substantive requirenents
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that are not in the statute or the regulations. M.
Curran tries to substitute his judgnent for that of
DNREC, but that is inconsistent with the |aw and the
regul ations, and it is inconsistent with the record
t hat shows DNREC engaged in a | engthy and thorough
review of this project. It considered the factors
required to be considered by the subagueous | ands
regul ations, and required mtigation tailored to
environnmental interests, recreational interests, and
fishing interests as part of its approval.

In closing, Devera and | have detailed
and has set forth in further detail in the briefing
by both DNREC and Di anond State in advance of this
hearing that each of the Appellants’ appeal s nust
fail. The Appellants cannot tw st the standard to be
applied in court into sonething it’s not. The
standard is sinple. It is the Secretary’'s decision
supported by evidence in the record, and here it
plainly is. The Appellants cannot change the record
after the fact. They' re not permtted by the Board’' s
plain rules from expandi ng the record beyond what was
before the Secretary.

The Appell ants al so cannot inpose
responsibility on DNREC beyond its authority. DNREC,

where it was reasonable and appropriate, relied on
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t he experts and the agencies who had expertise on
different topics. Navigation is one of the nost
clear, but it worked closely with all of the other
agenci es responsi bl e both for federal permtting and
the Del aware River Basin Comm ssion. And it’'s
not abl e that the Del aware River Basin Conmm ssion al so
approved this permt.

Fundamental |y, Appellants cannot
substitute their judgnment for that of the
Secretary’s. DNREC and Secretary Garvin have
specific roles and responsibilities under Del aware
| aw, and Appel |l ants cannot just inpose what they
t hi nk woul d be better, a process or outconme on the
deci sion of the Secretary. So the question is
whet her the Secretary’'s order is supported by
evi dence on the record, and here it clearly is.

| wanted to follow up on sonething M.
Levine, | think, said, which was sonmething to the
effect that Laura Mensch is a hero of the story. And
| agree. Laura is no longer with the state, but she
was a hero and a dedicated state enpl oyee doi ng her
job. But the thing is, she’s not the only one.
She’ s one of many dedi cated state enpl oyees working
extrenely hard to rigorously evaluate this project

and everything else that DNREC does, digging into the
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details, pushing back on Di anond State, reaching out
to external experts, working with federal agencies,
all with the goal of rigorously evaluating the
application and ensuring that the state’'s interests
are protected. And the attacks on state enpl oyees
doing their job and asserting that that is a hatchet
job is unfounded and totally inappropriate.

DNREC, as Devera noted, urges a
directed verdict. DNREC thanks you very nuch for
your tinme and consi deration.

Do you have any questions?

CHAI R:

Thank you. Any questions fromthe
Board? Thank you.

ATTORNEY TWEEDI E:

Thank you.

CHAI R:

And Di anond St at e.

ATTORNEY RUSHDAN:

Good afternoon, Chairnman Hol den,
menmbers of the Board, it’s been a | ong day, and |
t hank you for the tine and attention that you’ ve
already commtted to the presentations that you heard
so far. M. Burton and I, who' ve already been

i ntroduced on behalf of Di anond State Port
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Corporation, intend to be good stewards of the tine
that we’ve been allotted and intentionally not
repetitive of information that has already been
covered. But we do intend to be thorough.

Wth respect to a preview of how we are
going to spend our allotted tine, I'"'mfirst going to
briefly address the Board on issues of standard of
review in a very sunmary fashion, because a | ot of
t hat ground has been covered by other parties. Then
M. Burton is going to conme and address you on sone
background i nformati on about the parties and the
underlying project. 1I'mgoing to return, and address
the Board on Dianond State’s position on the
navi gation issues that are before you. And then
|l astly, M. Burton is going to return again to
address the Board on environnental inpacts and
recreation activities. So, |let’s begin.

As has already been stated, there is a
Suprene Court case that’'s instructed on the standard
of reviewin this matter. It was established in
Del aware, Solid Waste Authority versus Del aware
Departnent of Natural Resources and Environnent al
Control, in which it’s been established and again
stated that the burden is the appellants to carry.

And the burden is to show that the Secretary’s
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decision is not supported by the evidence on the
record before the Board.

That case goes on to say that the
entire record that was before the Board --- that was
before the Secretary, excuse ne, and any ot her
conpetent evidence that the parties produced during
the appeal is part of that consideration. And if the
Appellant fails to carry this burden, then the
Secretary’ s deci sion nust stand.

Now, we cannot review that |anguage in
a vacuum because we have the Board’'s own Rule 5.3,
whi ch states Appellants other than permt applicants
or an alleged violator may only introduce evidence
whi ch was before the Secretary. M. Tweedi e al ready
addressed how i nportant the consideration of this
Rule 5.3 is in the context of how the Board views the
evi dence here. And we submt again in a confirmatory
fashi on, that because the Appellants are neither
per manent Applicants or alleged violators, then the
record that is before you for consideration is the
record that was before the Secretary.

And that nakes a | ot of sense, because
in the case that we tal ked about previously, the DSWA
case, in that instance, the Appellants that were

I nvol ved there were the permt Applicant, which is a
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distinct --- a distinction with a difference in the
posture of this matter before you. So, just want to
set the table in that fashion to be clear about what
the DSP's --- Dianond State’'s position is on the
standard review and what it is not.

And with that said, I'd like to turn
over the rostrumto ny colleague, M. Burton. He's
going to take the Board through sonme background
I nformati on about the parties and the initiative.

ATTORNEY BURTON:

Thank you, M. Rushdan. Good
af ternoon, Chairman Hol den, nenbers of the Board. My
name is WIlliam Burton, Barnes & Thornburg, here on
behal f of Dianmond State Port Corporation.

Before | junp into Appellant’s
argunents, | think we should all take a step back and
know a little bit about who D anond State Port
Corporation is. 1In 1995 the State of Del aware
purchased the Port of WIlmngton fromthe City of
W I m ngton and created Di anond State Port Corporation
to manage the port. Dianond State is not a private
conpany out to make a profit for its sharehol ders.
It’s a public entity within the Del aware Depart nent
of State, created to support the public interest and

to serve Delaware citizens.
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It’s governed by a Board of Directors,
whi ch i ncludes nmenbers of the governnent ---
Governor’s cabinet, |egislatures, and others
nom nat ed by the Governor and confirnmed by the
Del aware State Senate. Its mssion is to contribute
to Delaware’ s economc vitality, which in reality
means that thousands of people go to work for port
every day to earn a good wage and benefits to support
t hensel ves and their famlies. They rely on these
j obs, which many do not require a college degree, yet
pay well, which is a rarity in today' s econony. The
wor kforce is highly diverse, as is |eadership that
represents them and Dianond State fully expects that
sane posture will continue at the Edgenoor | ocati on.

So in support of this appeal, and in
accordance with Board Rule 5.3, D anmond State has
presented two witnesses by affidavit. Dianond
State’s first witness is M. David Small, who has
nearly three decades of experience at DNREC. He is a
consul tant at Verdantas, which is a consulting firm
created in 2020 through a nmerger of several smaller
firms, including Duffield Associ ates who you' ve seen
t hr oughout these papers. M. Small’s nearly three
decades of experience at DNREC i ncludes in 2001 to

2014 as DNREC Deputy Secretary, and from 2014 to 2017
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as DNREC Secretary. He has an extensive experience
and practical understandi ng of the subaqueous | and
permtting application process, the public coment
period, and the issuance of subaqueous |and permts
here in Del awar e.

Di anond State’s second witness is Brian
Devi ne, who is a Geotechnical Principal Engi neer and
Seni or Consultant at Verdantas, with extensive
experience in technical direction and managenent of
geot echni cal engi neering and design and
I npl ement ati on of geotechnical prograns. M. Devine
has uni que experience in environnmental permtting
associated with dredgi ng and subaqueous construction
here in Del aware. He served as Di anond State’s
proj ect manager, the Edgenoor Expansi on Project, and
t herefore has an extensive working know edge of al
aspects of the federal, state, and |ocal permtting
application process that went into this project.

So now that we know a little bit about
Di anond State and who our witnesses are, let’'s take a
| ook at who the Appellants are in these consoli dated
appeals. The first Appellant is PhilaPort, who's
nore formally known as the Phil adel phia Regi onal Port
Aut hority. PhilaPort is an agent --- agency of the

state of Pennsylvania and owner of the Port of
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Phi | adel phi a properties, ports which are upstream
fromthe Port of WIm ngton and the Edgenoor

| ocation, who are direct conpetitors at Di anond
State, and others who have operations on the Del aware
Ri ver.

And inportantly, sinultaneously with
t his appeal pending, PhilaPort is currently working
on a mpj or port expansion of its own. It seeks to
i nvest approximately $3.5 billion to increase its
operations upstreamand to conpete directly wth
Di anond State and others. PhilaPort’s expansion
proj ect provides inportant and neani ngful context
behind why it’s bringing this appeal in the first
I nst ance.

The second Appellant here is the Port
Operators, which is an armof Holt Logistics Conpany
owned by the Holt famly, who are operators of the
Port of Phil adelphia --- the PhilaPort properties.
So the Port Operators operate the ports that are
owned by PhilaPort. The Port Operators at Phil aPort
have teanmed up in these consolidated appeals to
achi eve one goal, to gain a conpetitive advantage on
the Del aware River. They've also teaned up with the
third Appellant, M. Curran, who is a longtine
enpl oyee of the Holt famly.
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Now, although M. Curran woul d have
this Board believe he’s nmerely a concerned citizen
out to safeguard recreational fishing and boating on
the Del aware River, the record paints an entirely
different picture. M. Curran admts he |ives
approximately 110 mles away fromthe proposed
project site, down at the Del aware beaches. He also
admts that he doesn’t own a boat and that when he
wants to enjoy this fishing and recreational
activity, he has to coordinate with his friends who
do own boats and travel two hours up Delaware to fish
and boat in front of a historic industrial site. M.
Curran has also hired large law firns to further this
occasional recreational activity and to preserve
t hese occasional recreational activities.

All this to say, Appellants are not the
everyday Del awareans raising concerns. They are
direct conpetitors of Dianond State who have hired
| arge firnms and consultants to use this appeal
process to gain a conpetitive advantage. Wth that
reality, does that nmean the Secretary’ s deci sion
should automatically be affirmed? No. But it’s an
| nportant context and can’'t sinply be cast aside, as
Appel l ants would like to do in these proceedi ngs.

So now that we’ ve taken a | ook at who
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Di anond State Port Corporation is, who its wi tnesses
are, and who the Appellants are, let’s take a | ook at
everything that went into this proposed project.
Di anond State’ s proposed project has been the result
of tireless efforts fromfederal and state officials,
al ongsi de uni on | eadership and represented by
t housands of Del awareans who work at the port. The
proposed project is also the product of significant
and extensive consideration, expert analysis,
di scussi ons, neetings, public comments, and
adm ni strative critique and review that spanned over
hal f a decade. So nmuch has gone into this project
that the anmount of review, public input, and analysis
i s al nbost unmatched in Del aware’ s history.
Unfortunately, | don’t have enough tine
today to go through every single thing that |ed us
here today, but | do want to highlight a few things
for the Board. The project started back with the
deepeni ng of the Del aware River, which Phil aPort
claims it paid for and should have unfettered access
to the Del aware River. But that deepening of the
river started with the announcenent of the Pananma
Canal Expansion project, which would allow | arger
ships to pass through the Panama Canal and access the

United States Eastern seaboard. Those new Panamax
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ships are one and a half tines |arger than the normal
shi ps and would allow twi ce as nuch cargo to be
delivered to ports who --- who can accept them

The issue is that Delaware did not and
currently does not have a port capable of accepting
t hose Panamax ships. And so that’s what this project
ained to fix. So back in January 19th, 2016, Di anond
State held a public --- an open public forumwhere it
solicited comments from over 100 individuals about
the site |location. |In March 2020, after picking the
Edgenmoor facility --- Edgenoor |ocation as the
proposed project site, D anond State had anot her
openi ng public coment period at Mount Pl easant
El ementary School, where again over 100 i ndividuals
attended and were able to neet with subject matter
experts and provide public consultations.

Now, all of the work depicted on this
slide that occurred before Dianond State submtted
its applications could all be considered extra
credit. It wasn't required to do any of that before
submtting its application. However, after it
submtted its application, DNREC i ssued a joint
public notice in August of 2020 and advi sing the
public that Di anond State’'s application was submtted

and setting a virtual public hearing. After that
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public hearing, DNREC then extended the notice and
comment period to allow for additional comments.

That provided a total of 101 day
comrent period for public review and engagenent,
which is one of the |argest periods in DNREC s
hi story. During that extended public comment peri od,
the public submtted 194 coments, 191 of which were
received after the public hearing. And as this slide
depicts, even after DNREC s public hearing, the
public continued to have opportunities to weigh in
and engage in the proposed project.

So after all of these key events, al
this public input, all this public outreach,
Appel | ants asked, why is any of this inportant? Wy
Is any of this relevant to why we’'re here today?
Well, it’s inportant and rel evant because this appeal
Is all about what was seem ngly not done, what was
apparently not considered, and in the eyes of these
upstream conpetitors, what should have been done.
Appel l ants want to paint a picture that DNREC s
revi ew and approval was rushed, rubber stanped,
subj ect to sone internal deadline, and now | acks
evi dence such as the Secretary’s decision should be
overturned.

But the record surrounding this project
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and the extensive ampbunt of analysis and review that
went into it paints an entirely different picture.
DNREC shoul d be appl auded for its tireless efforts,

| ong hours and sl eepless nights that went into

eval uating and anal yzing this inportant application.
We shoul d be honoring the work of these fine civil
servants rather than questioning their integrity and
candor. To say this project was not fully vetted,
scrutinized and subject to extensive analysis, public
I nput, and reviewis sinply a farce.

So, turning directly to Appellant’s
argunments, ny colleague M. Rushdan wi ||l address the
first argunent, which we have as navigati on.

ATTORNEY RUSHDAN:

Thank you, M. Burton. |’m now going
to take the Board through a very inportant topic and
the i ssues before the Board, which is navigation.

But before I touch on the specific issues of

navi gation, | need to do sone background work first
about what are we tal king about with respect to the
navi gation activities itself.

We’'re tal king about the Del aware River
navi gation channel. There’'s already been sone
testinmony, well sonme discussion today rather, in the

presentations about what this is, but I want to
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hi ghlight a few things that weren’t expressly stated.
The Del aware River navigation channel is about 102
mles long, starting fromthe Del aware Bay where it’s
w dest, which is about 1,000 feet, and it --- up to
--- it’s 102 mles fromthe Del aware Bay to
Phi | adel phia in the Canden, New Jersey area, where
many of the Appell ants operate.

The --- it’s approximately 400 feet
wide in the area where the Philadel phia port
operates. But in the section of the navigation
channel where the Edgenoor port is, it’'s
approximately 800 to 900 feet long, it can vary ---
it can vary vastly, but it’s approxi mtely double the
size of the area that’s available to navigate in the
Phi | adel phi a ar ea.

That’'s al so rel evant when you consi der
the ship beam which is essentially the reference to
how wi de these ships are. They' re approximtely 161
feet wide. So if you do sone quick math, 161 feet
wide, it’s approximately four ships side by side,
with alittle bit nore to give, and that’ Il becone a
nore rel evant point as we make our way through the
presentati on.

Now, the Edgenpor site is situated in

t he navigation channel, where you see this star
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towards the top of the graphic. And the star in the
| ower part of the graphic is the existing port of
Wl mngton. Now, it’'s already been expl ained the
reason --- the critical reason why this Edgenoor port
Is inmportant is because of that expansion of the
Panamax vessels. Right? The ability of these
vessels to --- to transmt cargo i s expansive, but
they also require a deeper dredge channel in order
for themto be able to --- to be able to --- to
navi gate the navi gati on channel .
The existing port infrastructure could
not accommodate these ships. So we were essentially,
Di anond State, that is, and in the State of Del aware
in particular, was at a di sadvant age because it coul d
not participate in some of the econom c opportunities
t hat were avail able through these Panamax vessel s.
This next slide, which has been
I ncorporated into a nunber of the presentations
al ready, again just orients you to the specific
footprint of the proposed Edgenmpor port. It’s
al ready been identified that the yellow --- the two
yellow lines, that’s essentially that navigation
channel, and again, | represent to you, it’s
approxi mately about 800 feet wide in this section of

t he channel where the port would operate. And then
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t hat section that you see dark green and hat ched,
that’s essentially the footprint of where the actual
Edgenoor port operations will occur.

So now that we’ve reoriented ourselves
to actually what we’'re tal king about with respect to
where navigation activity will occur, let’'s talk a
little bit about the inportant players that nmake sure
t hat navigation is safe in this navigation channel.
And these fol ks have al ready been discussed to sone
degree, but it’s critical that | reiterate sonme of
t hese points.

So first, we start off with the United
States Arny Corps of Engineers. The Arny Corps of
Engi neers is responsi ble for overseeing civil works
projects involving navigation and federal waterways.
Now, they’'re primarily responsible for maintaining
commerci ally navi gabl e water channel s throughout the
entire United States that provide access to deep
wat er ports, such as the one that’s being proposed
here. Inportantly, the work that has to be done in
order to allow access to these deep draft vessels
that want to get to these ports is the dredging
conponent, which the United States Arny Corps of
Engi neers conducts and overseas.

Now, dredging nust be done in the
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navi gati on channel to make it clear and safe for
navi gation. So, the United States Arny Corps of
Engi neers play a critical role in making sure that
they are not only doing the work of dredging, but
they also ensure that it’s done in a way that makes
navi gation safe.

The next major player in the navigation
channel is the United States Coast Guard Sector,
Del aware Bay. As an armof the United States Coast
Guard, they are responsible for port and waterway
security generally over shipping and Arerican waters.
They assist with providing navigational markers that
assist with navigation of the pilots and captains
t hat usher the vessels through the waters. In
particul ar, Del aware Sector Bay is responsible for
the entire Tri-state area, New Jersey, Pennsyl vani a,
and Del aware. And forgive nme, New Yorkers, | know
you have a different constitution of the Tri-state
ar ea.

But in all seriousness, the Del aware
Sector Bay acknow edges that they have a special role
in busy commercial ports that are at issue here. The
ones in WIlmngton --- the proposed one in
W I m ngton, and in the Phil adel phia area. And they

are well famliar with the uni que needs of these
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ports and --- and the particular vessels that they
serve.

The next major player is the Pilots
Associ ati on Bay and River Delaware. These fol ks
actually board commercial vessels when they enter
i nto the navigati on channel and ensure that the
navi gation activity is conducted in a safe manner.
These pilots act in the public interest, and
| ndependent of any direction that does not conport
with the needs of maritine safety. That’s critical.
These fol ks coordinate with each other. There's a
pil ot on every single vessel, and they coordinate as
maritinme activity is --- is taking place upstream and
downstream And they ensure that the activities of
navi gation are done in a way not to create problens
within the navigation channel.

So sonetines that may require a vessel
to stop, that may require a vessel to slow down. It
may require a vessel to make sone ot her type of
maneuver within the navigation channel. These are
not unusual or indicative of problens. These are
acts of navigation which are carefully coordi nated by
the pilots who, again, operate in the public interest
and with respect to maritinme safety.

And again, if an activity cannot be
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done safely, a captain nmay be --- a captain who
pilots a vessel may be interested primarily in
getting that cargo to its intended destination in the
nost efficient manner. And the Pilots will align
with that, so long as it can be done safely. And if
it cannot, then appropriate activities wll take
pl ace to make sure that safety is prioritized.

And | ast but not |east, we have the
W I m ngton Tug, Inc. Tugboat operators serve a

critical role in this section of the navigation

channel. WImngton Tug is --- is the actual tug
operator in --- in the area where Edgenoor port,
proposed Edgenoor port will be. They assist vessels

in navigating to safe places. Specifically, they're
critical in the berthing process, which is the
process that allows for a vessel to actually be
docked at its intended destination so that cargo can
be | oaded and offl oaded. And in the event of a
maritime event, they' re essentially boots on the
ground to help deal with those issues as they ari se.
So, these major players are not just
i nport ant because of what they do, they’'re inportant
because of who they are, which are the collective
experts on the issues of safety, maritine safety in

t he navi gati on channel .
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So now that |’ ve addressed these key
pl ayers, |1'd like to now turn to what actually the
Secretary was required to consider when it cones to
navi gation issues. So, we start off with this
overal |l subaqueous | and regulation, which is |engthy
and has many subparts to it, sonme of which have
al ready been expressly referenced in earlier
presentations.

But the regulation starts with the
pur pose, and that’s where | want to start the
di scussion here as well. The discussion of purpose
states that subaqueous | ands within the boundaries of
Del aware constitute an inportant resource of the
state and require protecti on agai nst uses or changes
which may inpair the public interest. The purpose
goes on to say expressly that this regulation is to
enpower the Secretary. First line it has, it’s
enpower the Secretary to deal with the dispose of the
subaqueous | ands in order, again, to protect the
public interest.

So this idea of the public interest is
woven into the very purpose of how the rest of the
regul ation needs to be interpreted. And we don’t
have to specul ate about what the public interest is

because it’'s defined expressly in the regulation as
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wel | . Public interest means the denpbnstrabl e,
envi ronnmental, social, and econom c benefits which
woul d accrue to the public at large as a result of
t he proposed action, and which woul d exceed all
denonstrabl e environnental, social, and econom c
costs of the proposed acti on.

So the public interest definition
I tself doesn’t suggest that there’'s going to be no
potential costs. |t suggests a wei ghing
determ nation of costs, not the absence of any
I mpact. But it expressly acknow edges that there may
be i nmpacts, and you have to weigh that with the
benefits to the public at large. And in doing so,
the Secretary appropriately considers the ultimte
proj ect and purpose to be served. Here, the purpose
to be served is to allow Del aware to be conpetitive
in a way that will be historically inpactful on the
Del awar e econony and the Del aware workf orce.

So, we now transition to some specific
regul ations that deal with the issues of navigation.
First, we have the public use inpact regulation, and
this says that the Departnent shall consider in any
proposed activity, within we see this public interest
term again, which mght affect the use of subaqueous

| ands. These considerations include, but are not
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limted to, the potential effect on the public with
respect to conmerce, navigation but one of many
factors, recreation, aesthetic enjoynent, natural
resources, and other uses of the subaqueous | ands.

Why did | highlight that |ast part of
the regulation? | highlighted it because that
nodi fier is the key to understanding that entire
regulation. It’s navigation with respect to the
subaqueous | ands, not navigation generally. |It’s
recreation with respect to the subaqueous | ands,
aesthetic enjoynent with respect to the subaqueous
| ands, natural resources with respect to the
subaqueous | ands, and of course, commerce with
respect to the subaqueous | ands.

And again, it’s not any one factor.
These are all part of an overall calculation of the
Secretary. So even if the Secretary had a concern
with one particular area, that doesn’t conclude the
anal ysis, that doesn’t make it dispositive. The
Secretary is allowed to, and did in fact, consider
all of these areas, which will be illustrated as we
go further into the presentation, in fact, which has
al ready been stated by our coll eagues at DNREC.
Counsel for DNREC, pardon ne.

Now, the next regulation | want to
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discuss is Section 4.7.51. And this is a regulation
that deals with the degree to which the project
represents an encroachment or otherw se interferes
with public |ands, waterways, or surrounding public
i nterests. The degree to which. So it also again
inplies that there may be sone, but the degree to
which it inpacts. And as | will acknow edge later in
the presentation, the Secretary did in fact include a
special condition in the permt which tal ked about
acknow edgi ng how wat erways would not --- could not
be i nmpacted through the execution of this permt.
Dredging is also a key factor that is eval uated by
the United States Arny Corps of Engineers. And the
--- and that was a special condition of the
Secretary’s permt, which |I'Il again address a little
bit later.

But this regulation was in fact
considered, and it’'s denonstrable in the record that
It was considered. 4.11.1, projects shall be
designed to neet the foll owi ng objectives, maintain
the navigability of channels. The project was
designed to maintain the navigability of channels.
And it’s a specific condition, again, in the permt
t hat denonstrates this, which I wll acknow edge when

we tal k about the actual permt that was issued by
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t he Secretary.

And | ast but not |least, we’'re going to
tal k about this Section 4.8.4, which has already been
the topic of a ot of attention today, which
essentially says that structures shall not interfere
with navigation, public or other interests.
| mportantly, in the precedi ng paragraph so we can
under st and what structures are, is it says structures
shall utilize the best available materials and
technol ogies. So we already have sone idea that a
structure should include materials and technol ogi es
as part of what we're not interfering with or what
the word structure is.

And as already been indicated through
prior presentations, structure is defined in the
actual subaqueous |and regulations. And this is a
non- exhaustive list of potential definitions of what
a structure could be, but this is a list of things in
| i ke kind that consists of materials, okay? And I’'1]
further note for the Board' s consideration that this
is not a nmere accident or coincidence that turning
basin was not included. Turning basin --- the ---
the regul ations actually have reference to the term
turning basin in the regulations. It’s a conpletely

different part of the regulation that has nothing to
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do with these navigation issues.

But | share that to say there was
acknow edgnment of what a turning basin is, and it was
not included in this definition. So we're going to
tal k about what is a turning basin now. There' s been
a | ot of specul ation about a turning basin being a
structure and not being a structure. As | represent
to you, it is not. But let’'s talk about what it
actually is and what it is not. So, this imge has
al ready been shared in sone prior presentations as
wel | .

But as | nentioned before, the
navi gati on channel here, the turning basin conprises
the entire navigation channel, no doubt about it.
And this is approxi mtely about 800 feet or so that’s
within the navigation channel. |It’'s a total w dth of
1,700 feet, and the remai nder of the navigation, the
remai nder of the turning basin, rather, is
I ncorporated into the footprint of where the port
operations will be.

Now, the actual |ength of the turning
basin is also one that is guided by regul ations for
how turning basins need to be designed. And these
aren’t regul ations that are desi gnated by DNREC.

These are regulations fromthe United States Arny
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Corps of Engineers. The basin needs to be
approximately 1.5 tinmes the length of the anticipated
ships to --- to use this turning basin. In here, we
use a reqgular ship length of 1,200 feet. So, you
take 1.5 times of that and you have that 1, 700 feet
| ength for the turning maneuver to occur.

Now, as we further define what a
turning basin is and what it is not, the actual
peopl e who regulate this are the United States Arny
Corps of Engineers. And again, we don't have to
specul ate about it because it’'s already been
determ ned. United States Arny Corps of Engineers
hydraul i c desi gn of deep draft navigation projects is
essentially the Bible for United States Arny Corps of
Engi neers. And in that docunent, they define a
turning basin as an area that provides for the
turning of a ship. Sinple as that. Turning basins
are usually located at or near the upper end of the
I nterior channel, and possibly at one or nore
I nternmedi ate points along the channel, such as the
case here.

A turning basin is an integral
navi gation project feature as defined by the sane
docunments, but it is not a structure. And |astly,

pul l ed fromthe same manual, when traffic conditions
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permt, the turning basin should use the navigation
channel as part of the basin area. So | want to stop
and just really reflect on that for a nonent, because
a huge part of the discussion about navigation is
criticizing the design of the turning basin being
i nsi de of the navigation channel. But when in fact
we have authority that says this is actually
appropriate in the Arny Corps of Engineers docunents
itself, it's hard to reconcile the two. One, based
on the actual people who are involved in designing
the standards for this and specul ati on on the other
si de.

Next, I'd like to turn the Board’'s
attention to the M TAGS study, which again, has been
anot her point of criticismhere. And | want to talk
about what the M TAGS study is and what it is not.
The M TAGS study was a limted report. The M TAGS
study was not required by any part of the permtting
process that DNREC reviews as part of this permt.
This study was comm ssioned as part of the parallel
process with the federal regulatory authorities for
the permts that were required on that parall el
track.

So again, this is not sonething that is

requi red nor submtted for that purpose, but it was
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hel pful. It was hel pful because the M TAGS study, at
its core, is a feasibility study. The M TAGS st udy
was used to determ ne the core issue of whether or
not berthing can occur safely into and out of the
port. It was not intended to be an end all, be all
di scussion of the entire length of the navigation
channel. VWhat it was designed to do was to say what
you' re proposing to build, can you safely acconplish
t he functions of what is the day-to-day operations?
Can you get ships in and can you get them out back
i nto the navigation channel, and can you do so with
m ni mal i npact?

And the M TAGS study ultimately
concluded that you could. And just to back up for a
second, the M TAGS organi zation is essentially the
Harvard of maritine. |If you want to find out if a
project is going to be safe or if you can actually do
sonething that it requires, you know, granular sort
of analysis of navigation, this is the organization
that you go to, okay?

And these --- the anount of
intell ectual horsepower that’'s there, they bring on,
you know, folks fromthe federal authorities, the
Arnmy Corps of Engineers at the table. They also

bring in individuals who have direct experience with
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this particular navigation channel, as they did here.
On the very first --- second page, rather, of the
report, the M TAGS report nmakes it clear to highlight
that the recommendati ons here are purely for guidance
and that the final decision on what is safe to
transit rests with the master of the vessel and the
| ocal pilot.

So again, even in this report that's
crafted by subject matter experts across the country,
they ultimately, or not ultimately, in the very
begi nni ng, show deference on the issue of safety to
the | ocal pilots.

There’s al so been invol venent,
specifically from Captain Bailey, who was a retired
Del aware pilot. And again, this is inportant because
we don’t have fol ks who are inpressive in their own
right as intellectuals in navigation. W have
soneone who actually understands the nuances of
what's taking place in the Del aware River navi gation
channel be informative on how the sinulations are ran
so that they can be true to the conditions that you
see. And | represent to you that that type of direct
experience is nore inportant than specul ative
concl usi ons about this particul ar navigati on channel .

We'll touch on that in a nonent.
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The M TAGS report al so made sone
recommendati ons, okay? And one of the
recommendati ons that was actually material that was
fundamental to the process that we are in now, which
was how is the actual design of how turning is going
to occur, howis that design, and is that design
affected? And its recomrendation said that the
design area --- that the design should consider
deepening a red hatched area to provide additional
maneuvering space. That specific recommendati on that
Is specific to considerations that have to be
factored now was i ncor porat ed.

| think there m ght have been sone
confusi on based on ny review of the papers about when
--- when this M TAGS study happened and when the
permt application was submtted. This preceded the
permt application. This recommendation cane in, the
designers took it into consideration, and in fact
made those changes to inprove the maneuverability
before the permt application was subm tted.

And in the conclusion sumary, again,
it rem nds us of where | started ny discussion about
the M TAGS study. The purpose was to validate the
design of the Edgenpor term nal and turning basin.

There’s been a | ot of discussions about what the
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M TAGS study is not, but nost inportantly is what ---
was it --- what is it? What was it designed to do?
And this is what it was designed to do to validate
the design of the Edgenoor term nal basin. And the
runs that were conpleted showed that this was
feasible, that it was acconplished, that it was
sonet hing that could be acconpli shed.

And 1'Il take this opportunity to talk
about sone of the criticisns that the M TAGS st udy
was set up in sort of the npbst favorable conditions
possible. So one of the criticisnms was that, again,
you si mul at ed best case scenarios. You didn’t have
any factors that suggested any type of chall enge.
And that’'s belied by sonme specific references that
are in the MTAGS report itself. Specifically,
around the wind. All w nds tested sinulated worst
case scenarios, okay? Especially in the docunent.

There’s also this issue of vessel runs
wherein you show in the MTAGS report that there's
sufficient space for vessels to pass each other in
t he navigation channel, which | nentioned,
approxi mately 800 feet or so. But when they tested
t hese runs, they showed that you could actually pass
one another in the navigation channel. And again,

the end result, and the end inclusion was that you
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woul d have m ni mal inpact on ships, not that there
woul d be no i npact.

And again, inpacts on ships is not a
problem I npacts on ships is how the navigation
channel functions. Ships have to sl ow down,
sonmeti mes they have to stop. This isn't a new
novelty that’'s created by virtue of this project.
This is how regular and normal operations in the
navi gati on channel happen. And this report is
basi cally saying that our berthing activity does not
di srupt that in a nore than a m ni mal way.

Now, the M TAGS report was incorporated
into the public comment in this --- in this matter,
so there was an opportunity for the public to review
it, to offer comments on it, and that in fact
happened. And | highlight here specifically a
section of the public comments that were provided by
Greenwi ch Term nals and G oucester Termnals LLC
counsel, Ms. Kaplan, who put public comment into the
record. And in that public comment there was al so
t he report that was provided.

We tal ked about earlier Captain Jersey
Ki chner, who is relied upon by the Appellants. That
i nformation did not just cone before the Board in

this appeal. That information was in the record
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before the Secretary for consideration. And I’|
represent to the Board that in the extensive briefing
t hat was done --- has been done in this consoli dated
appeal , essentially all of the core argunents
relating to navigation criticisnms were part of the
public record and incorporated for consideration. |
just highlight a few anecdotally for you to focus on,
which is the placenent of the turning basin.
Occupies the entire main navigation channel, as if
that’s a design flaw. W' ve already addressed that
in the Arnmy Corps of Engineers manual as not being
I ssued.

The proposed Edgenoor project and
turning basin is also located at a critical turn in
the main channel, and so it’s likely to affect visual
navi gation aids. W have heard fromthe United
St ates Coast CGuard, who's responsible for visual
aids, basically saying in their email that they did
not consider this a project that would interfere with
saf e navi gati on.

W --- there are specific regulations
that were highlighted as being relevant so that the
Secretary could expressly consider those regul ations
to see if --- see if he agreed are noted here. And

then ultimately, a final parting shot on the actual

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N o o~ wWw N

N N N N NN P P PR R R R R R,
a A W N P O © 0O N O 00~ W N+, O

Page 169

M TAGS study itself as being flawed and i nconpl ete.

Al of that information, all those
criticisns are docunented in the record as well as
Captain Kichner’'s report itself, which again, |1
hi ghl i ght sone of the key parts of it. M TAGS study
is inconplete. The M TAGS study sinulations were
only conducted in clear visibility, and basically
given the criticality you' ve seen this precise phrase
pulled in earlier presentations to federal channels,
upstream and end stream ports. If it was bl ocked for
any reason, that would be a problem And blam ng the
M TAGS studi es as being inconplete and additional
simul ati ons anal ysis are recommended. So again,
these criticisns are not new. The Secretary had the
opportunity to consider and did, in fact, consider
all of these criticisns.

The Secretary al so considered the
counterpoints to those criticisnms, which were
I ntroduced through the techni cal nenmorandum which
was --- been discussed today as well. And the
techni cal nmenorandum was robust. |t addressed a
number of different particular issues. But the one
that | want to focus on in particular is this
specul ati on about the inpact on other vessels when

the turning basin is being used. And when the
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basin is being used, just to be clear, no
can pass. When | tal ked about the passing of
passi ng di stances, that assunes that they' re
turning basin is not being used. VWen the

basin is being used, passing is not

occurring.

But rather than specul ate about

significant periods of delay, we actually have data
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period is based, |I don’'t know the data that is being
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relied upon for that, but we have data here.

Additionally, 1’ve already touched on
this point that there’'s significant distancing.
There isn’t expansive and aggressive use of all of
t he space that the proposed Edgenoor port has to
operate in. The actual regulations have a m ni num
ten foot setback fromthe navigation channel from
where you can operate. And when you account for the
beam of a ship, which is approximately 161 feet, the
di stance is 575 total, counting for the beam you have
414 feet off of the navigation channel. So that’'s a
significant distance that you have to ot herw se
engage i n navigation when ships are berthed at the
site.

So all of these issues are addressed in
t he techni cal nmenorandum which is further supported
If we go back to these major players in the
navi gati on channel, who canme in to give confidence to
the Secretary that the issues concerni ng navigation
were not well founded. There' s already been
di scussi on about the Pilots Association Bay and Ri ver
Del aware letter. Essentially, the letter in totality
expresses support for the project. And again, these
are the fol ks who have a responsibility for boarding

t he vessel s and determ ni ng whet her or not safe
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navi gati on can occur. They’' re on board.

We al so have a letter from W I m ngton
Tug, the tug operators who are responsi ble for
actual ly doing the berthing activity in the
navi gation channel. These folks are also on Board.
And there’s been nuch discussion today about the
United States Coast CGuard enmmil that perhaps one or
two lines that basically identified that the Coast
Guard, who is responsible for safety of federally
regul ated wat erways, did not see this project as an
| npedi ment to safe navigation.

Ms. Mensch’s intentional efforts to
contact the United States Coast Guard | don’t think
are indicative of a problem That’s indicative of a
process working. She was doing her job to find out
what she could find out about the Coast Guard’s
opinion on this issue. As already been indicated by
counsel for DNREC, the navigation issues canme up in
public comment. Ms. Mensch was doi ng her due
diligence, and she followed up. She followed up and
she followed up until she got a response.

And there’ s criticismabout, well,
should it have cane in the formof a report? There’'s
no requirement for that in the regulation. There’'s

no indication that there needs to be an expansive
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report. Again, the conclusion is informative, not
because of what it was, but because of who they are.
These are the subject matter experts on the issues of
safety in the navigation channel.

So ultimately, after considering public
comment, the technical nmenorandum that was provided
in response to certain issues on navigation, Hearing
O ficer issued a report. And inportantly, there’'s
been a | ot of discussion about Secretary, what the
Secretary didn’t consider. Well, what’s in the
record is the safest place to look to for what the
Secretary considered. And part of the record is the
Hearing O ficer’s report, which states that the
Departnent received a public comment that all eged
t hat the proposed turning basin would negatively
| npact navigation of vessels on the main channel and
that there would be inpact to shipping that may occur
I n non-typical enmergency scenarios. Expressly
references that these were passed on to the Applicant
and addressed.

And as part of that, the Hearing
Oficer ultimately concluded that the Applicant has
adequately denonstrated conpliance with all
requi renments of the statutes and regulations. The

Hearing O ficer’s report was ultinmately accepted and
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adopted by the Secretary. And the Secretary didn't
j ust adopt the Hearing O ficer’s report and | eave it
at that. |In the actual permt itself, there are
special conditions that highlight that the Secretary
did consi der these express regul ati ons on navi gation
and dredgi ng issues.

Specifically, in special condition
nunber five. Secretary states that disposal areas
shal | be inspected prior to dredging and effectively
mai ntained in a way that prevents the entrance of the
dredge material in enpty surface water or wetl and.
Agai n, safe navigability of channels expressly in ---
in this permit. All dredging and construction
activities shall be perfornmed in a manner that
m nimzes inpacts to navigation. That is not the
absence of consideration. That is expressly
acknowl edged i n consi derati on.

And then lastly, and very inportantly,
and in special condition 17, states that the work
aut horized by this permt is subject to the terns and
conditions of all appropriate United States Arny
Cor ps of Engi neers organi zation. This is very
| nport ant because while there' s already been sharing
with the Board that, and we agree with the fact that

the --- DNREC s area of responsibility includes the
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subaqueous | ands which go fromcertain areas in
Del aware all the way to certain areas pretty close to
New Jersey. And those are all, and that traverses
t he navi gation channel .

However, the Arny Corps of Engineers
are the actual fol ks who do the dredging in the
navi gation channel. They' re the folks who control
safety in the navigation channel. They maintain it.
So DNREC does not have expertise in this area. This
I's not what DNREC does. Even though DNREC owns it,
l"ma little sad that the 249ers | ost, but football’s
fresh in ny mnd. |It’'s kind of |ike the owner of a
football team The owner has --- owns the team but
t he general manager and the coach, they actually are
boots on the ground controlling what actually happens
on the field.

That’'s essentially here. So as a
manager, well you know, know, Jerry Jones woul d
di sagree, but if you are the owner, you' re not going
to inpose your will on areas that you don’t have
subj ect matter expertise in. Proper is to say, well,
what do the experts have to say about that? And use
their conclusions to help informyour final
deci si ons.

Very close to --- to being wapped up
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I n navigation. Just have a few nore points | want to
address. So, Captain Kichner's report is the focal
point for reliance for the Appellants on the issues
of navigation. And |’'ve taken a subset of sone of
the key issues that are raised in Captain Kichner’s
report and highlighted where the counterpoints are in
the record. So we go through this first sort of
maj or i ssue of the significant period |anguage,
right? Not supported by data, just a significant
period of tinme. W actually have data that talks
about the navigation study denonstrating the actual
period of time that it would take to conplete a
turni ng maneuver and berthing into the harbor.

We have this reference to PEMF
(phonetic), where there’s a recommendati on that no
turning basin intrude on a deep draft channel. PEM
Is essentially a trade organi zation that gave this
--- this apparent recommendati on. However, the
actual authority for dredging and how these turning
basins are to be designed says the opposite. Says
you shoul d use the navigati on channel as part of the
basin area. There’'s a representation in Captain
Kichner’s report that if a vessel using the main
channel were to have to slow for a vessel obstructing

the channel in the turning basin, it could inpact the
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transiting vessel and cause it to ground.

For sure it could, but that’'s not
unique to this port. That is an issue that
transcends any port you talk about. It’s an act of
navigation to slow, to stop, to potentially have to
turn. These don’t indicate problens in design.
These are acts of navigation. And that has been
testified to an affidavit fromM. MMrry
(phonetic).

And | ast but not least, | refer back to
the United States Coast Guard Port and Waterway
Saf ety Assessnent, which was highlighted as
enphasi zing the criticality of the Del aware River
federal channel and the need to ensure that it is
never obstructed. To suggest that because of this
turning basin being in the navigation channel, that
t hat sonehow i nplicates the United States Coast
Guard’ s concerns. But the very entity that prepared
this report also gave us support for the project and
said that it does not see the Edgenpor project posing
a risk to safe navigation.

So we have a general reference to
what's an accepted fact. This is a critical
wat erway. However, the fol ks who actually have to

deal with the issues related to this to be able to
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say, we don’t see it posing a risk to safe
navi gati on.

And 1'd like to conclude here, and |
t hank you all very nuch for your attention today on
an issue of what | think is really a good hypocrisy.
So, as ny colleague M. Burton has al ready pointed
out, there is a parallel process going on where ---
I n which the PhilaPort is seeking to expand their
port operations. And here, you have an e- GGRT
(phonetic) of a public notice that denonstrates what
they intend to do.

Now, | represent to you that the blue
area is essentially the navigation channel that you
see here. And this yellow area here, this is a
turning basin. That’'s a proposed design for a
turning basin directly in the navigation channel.
The precise issue that has been highlighted as the
fundamental flaw for the design here for the Edgenvor
port. And | find it curious that it is sonehow the
catal yst for concerns about safety and maritine
casualties here. But that same |ogic does not apply
to the design in an area where the width of the
channel is nearly half the width of the channel in
t he area where the Edgenopor port is |ocated.

So, | return, in conclusion, to the
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public interest. This is the ultimte framework
t hrough which all of this has to be considered. And
the Secretary did, in fact, consider it. Public
I nterest as to the environnmental, recreational and
econom c factors. In its existing condition, it’s a
vacant, dilapidated site. There's no recreation
occurring on this site, which has already been
conceded. And econom cally, Delaware is at a
conpetitive disadvantage with the Ilimtations of the
exi sting quarter.

On the other side, environnentally,
this site, a historically industrial site, is being
put to maximally productive use in light of its
existing limting conditions. Recreationally,
there’s a mtigation plan which ny coll eague M.
Burton is going to address when he takes back the
presentation, which will produce a walking trail for
sightseeing. And |ast but not |east, the economc
pi ece. The Edgenoor port is going to provide a
hi storic opportunity to produce good payi ng jobs and
to allow for Delaware to be conpetitive in the
maritime industry in a material way. And this
ultimte purpose, this ultimte purpose was
consi dered properly by the Secretary in determ ning

t he conclusion to grant the permt.
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So | thank you for the opportunity to

present, and |'I|l defer to the Board's wi shes if you
woul d prefer to --- if you have any questions on
navi gation, |’ m happy to take themnow. [|f you

prefer M. Burton to present and ask questions
jointly, you can proceed.

CHAI R:

And does M. Burton have nore to
present or --- or ---7

ATTORNEY BURTON:

That’'s correct, on ---.

ATTORNEY RUSHDAN:

On navigation, we’'ve --- |’ve covered
all the grounds, so there will be no nore specific
poi nts on navigation. M. Burton is going to address
recreational and environnental inpacts.

CHAI R:

Okay.

And I will --- 1 would point out, you
guys used about two hours of your two hours and 15
m nutes granted. So, save sone tine also for
rebuttal.

ATTORNEY BURTON:

They don’t have to worry about

rebuttal.
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CHAI R:

Al right. GCkay.

Questions fromthe Board here at this
poi nt? Thank you.

ATTORNEY RUSHDAN:

M. Burton, | have you at about 20
m nutes renmai ning on the end.

ATTORNEY BURTON:

Ckay.

Thank you so much. Thank you, M.
Rushdan. | want to turn to the next argunment that
Appellants raised in its consolidated appeals, which
is that DNREC failed to consider the recreational use
of the proposed project study.

But before | turn to that argunent, |
think you should take a step back, take a | ook at
what the regul ations require DNREC do. Section 4.6
says the Departnment shall consider, and then in 4.6.3
says the potential effects on the public with respect
to, and then it says recreation right there. The
Secretary is supposed to consider recreation. And as
"Il showin a mnute, the Secretary certainly
considered the recreation when it approved D anond
State’s application.

As depicted --- sorry. The
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envi ronmental technical assessnent docunent that
Di anond State submtted with its application
consi sted of 187 pages and was created to anal yze and
docunment the potential inpacts the proposed project
woul d have. That explains in great detail the |ack
of recreational use of this area of the Del aware
River. As depicted on the slide, the technical
docunent specifically states the proposed project
siteis limted and the current water quality of this
portion of the Del aware Ri ver does not support fish
and water congestion. In fact, DNREC and the
Departnment of Health and Social Services advised that
i ndi vidual s should eat no nore than three ei ght ounce
fish in this area of the river, and wonen of
chil dbearing age or children should eat no fish in
this area of the river.

The techni cal docunment continues
stating that the recreational boating traffic in the
vicinity of this project is limted to the main
channel of the Delaware River. The technica
docunment then states the proposed project is not
going to have a significant direct or indirect inpact
on commercial or recreational species. It also
states that there is not expected to be direct or

I ndi rect adverse inpacts for recreational resources.
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So as we noted in our papers, when you
consi der Dianond State’'s mitigation plan, which
actually adds recreational opportunities to this area
of the river, and al so establishes a DNREC fishery
noni toring program and consunption dredgi ng, which
"Il get to in a mnute, which will renove known
contam nants fromthis area of the river and enhance
t he ecosystem then that effect is there is little to
no cogni zabl e i npact on recreation. And that’s
exactly what M. Devine testified to paragraph 105 of
his affidavit. There was no cogni zabl e negative

| npact on recreational activities.

So, how do apparent --- Appellants get
around this nmountain of evidence? Well, they turn to
an old | awer trend. |It’s called a straw man

argunent. Essentially, what they do is they
recharacterize the argunents that we' re making in our
papers in a way that avoids the real issues and puts
the argunments into --- recharacterizes the argunents
in a way that they can easily be bl own down |ike a
straw man. The straw man argunent that they put
forward with regard to navigation --- recreation,
sorry, is that DNREC only considered and D anond
State only discussed the recreational use of the 5.5

areas of fill --- fill area associated with the
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proposed project.

But as we just wal ked through, the
techni cal docunment discusses nuch nore than just that
5.5 acres of fill area. It discusses the |ocal area,
the |l ocal community, the whole project site. And so
one is left wondering, what are Appellants citing to
when they nake these argunents? Well, the answer is
they' re | ooking at the nmenorandum that Di anond State
subm tted to DNREC expl ai ni ng why no subaqueous | ands
were affected and why no mtigation plan was needed.

That menorandum properly anal yzed and
di scussed the potential fill area. Because that was
t he subject of what was being di scussed and debat ed
bet ween Di anond State and DNREC at the tine. But as
we just | ooked at, the technical docunent does
anal yze nmuch nore than just that. It discusses the
project site, the vicinity, and the | ocal community.
The end result is that the Secretary clearly
consi dered recreational use of the proposed project
site, not just this fill area as the regul ati ons
required.

DNREC s next argunent --- sorry.
Appel l ant’s next argunent is that DNREC failed to
consi der noise pollution. Again, before we address

this head on, let’'s take a step back and | ook at what
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the regulations require. It says the Departnent
shall consider the inpacts on the environnent,
i ncluding but not limted to, and then at 4.7.1.5 it
I ncl udes noise. So that’'s what the regul ati ons
require the Departnent to consider, the inpact on the
environnment and the air --- the air quality and
noise. And as I'll showin a mnute, Secretary
certainly considered noise pollution when it
consi dered the construction permt application.

The techni cal docunment actually
contai ned ei ght single space pages that wal ked
t hrough an extensive analysis that was conducted on
the potential noise pollution. After walking through
t hat anal ysis, the technical docunment then concl uded
t hat the noise pollution would be consistent with
noise levels in the area resulting fromtraffic on
| ocal roadways. Technical docunent then concl uded
that no inpact would --- that the construction woul d
not inpact adversely the |ocal nearby popul ati on and
woul d conply with Newcastl e County noi se regul ati ons.

And this is really of no great surprise
because this area is buffered fromthe conmmunity
through Interstate 495. Again, all of this to say
DNREC certainly considered noi se pollution and

granted the permt application. |It's littered
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t hroughout the environnental technical assessnent
docunent s.

Appel l ant’s next argunent is that DNREC
failed to consider the effects of cloudy water when
it granted the permt application. The record again
addresses this issue. The evidence before the
Secretary showed that there was no --- there would be
no |ikely effect on color, taste, odor, chem cal
content, and suspended particle concentrations due to
this project. And at the bottomof this slide here,
you can see, you know, circled in red, that's the
water clarity --- water currently at this project
site, and we’'ll get toin a mnute. This proposed
project was actually going to make the water quality
better in this area of the Delaware River. Again,
Secretary had this information and considered it.

Appel l ant’s next argunent is that DNREC
failed to consider the sturgeon popul ati on when
granting the permt application. Again, the
techni cal docunent which incorporates a biol ogical
assessnment, which bi ol ogical assessnent is itself a
very inmportant docunment. That’'s a 96 page single
space docunent that was designed to eval uate the
potential effects destruction would have on the

surgeon and ot her endangered species in this area of
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the river. It was a significant study that was
undertaken and relied on in the technical docunent.

And based on that biol ogical
assessnent, Dianond State infornmed DNREC the proposed
project may only slightly increase the risk of
sturgeon striking --- vessels striking surgeon, but
it also notes that that risk may be | owered due to
t he | arger Panamax ships we discussed earlier that
woul d decrease the amount of traffic going through
this --- going through the navigation channel. So
there was a possibility that there would be |ess
surgeon strikes.

And based on DNREC s consi deration of
t hese issues, the Hearing O ficer’s report, which was
I ncor porated and adopted by the Secretary, contains a
limtation limting in water work during the sturgeon
spawni ng season. | represent that alone as clear
evi dence. The sturgeon popul ati on was consi dered
when the Secretary granted the application.

Now, turning to Appellant’s next
argunment, that DNREC failed to consider the inpacts
of dredging. Appellants again nake a straw man
argunent here. In this straw man argunent,
Appel l ants claimthat D anond State is arguing that

t he Board cannot consider anything that the Secretary
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did not consider. And I think in their papers, they
say if the Secretary doesn’t consider anything, the
Board can’t consider anything. But that’'s not what
we're arguing at all.

What we’'re actually arguing is this
Board can only consider what the Secretary was asked
to consider in the permt application. In other
words, the Secretary was only required to consi der,
and this Board can only anal yze what the permt
application actually sought, what the Secretary’s
order granted. And here, since the application did
not ask for a maintenance dredging permt, which is
what Appellants are raising issues with, the
Secretary did not go through the analysis that would
be required to grant the maintenance dredgi ng permt
because that was never asked for. That was not
before the Secretary.

In fact, Delaware | aw prohibits courts
and adm nistrative bodies fromissuing advisory
opi ni ons on hypothetical questions that are not
before them  Thus, had the Secretary done the
anal ysis to consi der whet her a mai ntenance dredgi ng
permt was required and gone through that analysis
and granted a mai ntenance dredging permt, |I'msure

all nmy friends on the other side would be up here
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saying that that constitutes reversible error, and
the Secretary’s decision should be reversed.

Wth that said, DNREC did what it was
required to do and considered the effects of
construction dredging on the association ---
associated with the proposed project. The technical
docunment notes that dredging is expected to bring
better water quality to this area of the river,
supporting recreational fishing by renoving |arge
quantities of substance of the concerns of the
ecosystem Again, better water quality and increased
recreational opportunities.

The technical docunent further states
that dredging is likely to have a beneficial inpact
to the commercial and recreational fishery
popul ations, allowng for a healthier ecosystem The
docunent states --- technical response nenorandum
al so represents that dredging will have a net benefit
to the aquatic ecosystem Thus, Appellant’s argunent
t hat DNREC did not consider the effects dredging
woul d have on the river is sinply not the case. Just
because Appellants do not agree with the ultinate
concl usi ons does not change the fact that the
Secretary anal yzed and consi dered construction

dredgi ng when granting the permt application.
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Turning to Appellant’s |ast argunent,
which is that D anond State Port Corporation’s
application did not remai n updated throughout the
permtting process. Again, let’s take a | ook back at
what the regulations require. To state that
application shall maintain the application in a
current state and notify the Departnent immedi ately
of any changes in the information provided. Di anond
State conplied with this regulation. |Its application
was al ways kept updated and current, and Di anond
State i nfornmed DNREC i medi atel y upon maki ng any
changes.

As |'Il show in a mnute, DNREC
interprets the word application in this regulation to
mean the formal application docunents that are on
DNREC s website. And we have appendi xes that are
asked to be submtted with that application, as well
as, and this is inportant, any of the additional
information that is submtted by the Applicant during
the application process. In that manner, the
application remains current so | ong as not hing
di sturbs the underlying data and information upon
whi ch the application rests.

VWhat Appel |l ants are argui ng, however,

Is that any change to an application, regardl ess how
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it’s mnor, immterial, or insignificant, all
requires that the application be resubmtted, subject
to a new notice and comment period, and the process
essentially start all over again. That reading is
not only inconsistent with DNREC s interpretati on of
this regulation, but it’s also contrary to public
policy.

M. Small testified that DNREC reads
this regulation to nmean that an application does not
need to be anended and subject to a new process if
changes nake the proposed project nore
environmental ly friendly or reduce the size of the
project, so long as the application renains
technically valid. And as M. Snmall testified, the
regul ati ons DNREC --- and DNREC s historical practice
serve two inportant public policy considerations.

First, it ensures Applicants do not
refuse to make environnentally friendly changes or
reduce the size of their project to avoid
resubmitting their application and subjecting it to a
new process. Essentially, we don’'t want to di ssuade
peopl e from maki ng deci sions that are hel pful.
Second, DNREC s interpretation of this regulation
fosters adm nistrative efficiencies. If applications

were to be resubmtted every tinme an insignificant or
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I mmat erial change was nmade, or any change for that
matter, it would delay the process and conpletely
stifle economc activity.

As all the parties agree, this Board
must defer to DNREC s reasonable interpretation of
this regulation. Which is all that we’re asking the
Board to do.

The other flaw with Appellant’s
argunment, however, is that DNREC s application was
never actually inaccurate. The amount of maintenance
dredgi ng was and is, and al ways was 500, 000 cubic
yards. As M. Devine testified, the amount of
mai nt enance dredgi ng that would be required for the
proposed project did not taken into account use of
shoaling fans, which is the issue that Appellants are
raising with regard to the application.

As M. Devine testified, the
cal cul ation that was used to determ ne the anmount of
mai nt enance dredgi ng that woul d be required did not
use shoaling fans and therefore did not include them
So when they renoved the application, the nunber ---
t he underlying data and information that was used for
the application remai ned accurate. 1In short,
Appellant’s reading of this regulation is

I nconsi stent with DNREC s interpretation and
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hi st orical application.

It’s also inconsistent with two
| nportant public policy considerations. And even if
all of that was not the case, Dianond State’s
appl ication was kept updated and renai ned accurate.
As a result, Appellant’s argunment should be squarely
rej ect ed.

Now, in closing, we want to thank the
Board today for all the tinme that you guys have spent
review ng the --- the nountains of papers in these
appeals. This is a very inportant project, not just
to Dianond State, but to Delaware as a whole. There
are an estimated 4,000 jobs at stake, which this
project is vital to maintaining good payi ng jobs and
attracting new opportunities. This project also
addresses | egacy environnental issues and all ows
Del aware to continue to conpete in the maritine
I ndustry. So, for the entire state of Del aware, |
want to thank you for your tinme today.

CHAI R:

Okay.

Any questions fromthe Board?

ATTORNEY BURTON:

|’ msorry, any questions fromthe

Boar d?
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CHAI R:

Ckay.

ATTORNEY RUSHDAN:

Do I have any time left?

TI ME KEEPER

Three m nutes.

ATTORNEY RUSHDAN:

| just want to briefly address the
Board on one thing, just so the record s conplete.
Thank you. Very briefly, | wanted to just address
t he Board on sonmething for the conpletion of the
record.

There are three concerns that were
rai sed about the M TAGS report around energency
procedures. And I want to just nmake clear that the
emergency procedures are the itens that need to be
addressed once the port is constructed. You don’t
know exactly what enmergency procedure you need
because you won’t know the actual constitution of the
port itself. These are things that aren’t a fl aw
because they weren’t done now.

This port is going to, if all things
work out, be created in 2027. So this isn't the | ast
stop in this process. This isn't the last tine.

This permt is an initial stop in the process. |It’s
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not the final step. And there are additional
consi derations that a nunber of different bodies have
to make in this process. | just want to nake that
clear. Thank you.

CHAI R:

Twenty-five (25) m nutes reserved by
t he Appellants. However they want to divide them
Are you ready to nove forward with them or affording
any time?

(WHEREUPON, AN OFF- RECORD DI SCUSSI ON TOOK PLACE.)

CHAI R
Al right.
We'll reconvene at five of.

(WHEREUPON, A SHORT BREAK WAS TAKEN DURI NG THE
PROCEEDI NG. )

CHAI R:

Appel l ants are doing this in reverse
order, so ---.

ATTORNEY ROCKMAN

Ckay.

Sir, I"magain responding on behalf of
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M. Curran. | amnot going to have the tine here to
respond to all of the points that were nmade by DNREC
and Di anond State. | would refer the Board in its
deli berations to our reply brief. It was very
deli berately set up al nost as an FAQ type docunent.
You can | ook at the index. W’ve got answers to all
of these issues there. | will touch on a few here in
about ten m nutes that | have.

First, let ne respond to the attack on
M. Curran and whether his interest here is genuine.
You know, M. Curran has used the boats of friends to
go fishing and boating in the area of the port for
decades, |long before the port project was conceived
by anyone. | think anyone woul d | ook askant at
anyone fromW I mngton driving 111 mles or whatever
It was, to go to the beach for the day. |’ mnot sure
why it’s so controversial that soneone woul d make the
reverse drive to spend the day with friends on a boat
enjoying the river.

Let nme nove on to the directed verdict
requested by DNREC. As | said earlier this norning,
| could probably, if this were a novie, take the
adm ni strative record docunents, what we have from
DNREC, wave them around, and say, | rest ny case.

And that’'s sort of ny response to the directed
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verdict. The record is very clear in its absence of
any eval uation of recreational inpacts, there really
isn't there at all.

Now, you know, that may be sonewhat the
result of Dianmond State frequently saying that there
are no inpacts when they're tal king just about the
area of fill. And indeed, the very | ast navigation
slide that they had up there trying to sunmari ze
everything said, you may renenber that side of the
slide, it had a colum. It said project site, no
recreational inpacts. Again, we agree in that area
where they're building the project that you can’t
ot herwi se get that inner tidal beach, and | guess on
the land portion itself, we' re certainly not boating
there. But when it cones to the |arger question of
what are the overall recreational inpacts fromthe
project, there's sinply an absence of any eval uation
of that in the record.

Now, M. Tweedi e responded to sone of
that, and he took the tact | would have taken had |
--- had | been up here and if our roles were
rever sed. First, the discussion from DNREC nushed
everything together. W were talking about
environnment and recreation all at the same tine,

whi ch was why the response to show that there was
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consi deration of recreation tal ked about PCB sanpling
and ot her sanpling. That goes to the environnental
aspect that doesn’'t go to the recreational aspect.
These are separate and i ndependent in groups.

Yeah, there’ s sonme overl aps because it
all stens from one singular project, but they are a
di fferent anal yses, and you can’t lunp them all
t oget her and say, well, in the aggregate, we cleared
the bar. Qur question square to this Board is, did
they clear the bar for recreation? And it doesn’'t
appear that they did.

Now, M. Tweedie also offered a couple
of page references, you know, to the Hearing
Oficer’s report and the technical nmenorandum As
far as | could tell, those are primarily the
references to the Fox Point State Park mtigation
pl an because there are, as we noted earlier this
nmor ni ng, sone recreational inprovenents that are
there. Trail’s going to get a little bit better,
lighting’s going to get a little bit better. But
those don’t really respond to the question | posed
earlier this norning. You know, if that’s the cure,
what's the di sease? How can you figure out that
that’s adequate mtigation if you haven't figured out

what the harnms and i npacts are?
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You know, what they’'re --- what they
m ght do at Fox Point State Park because again,
remenber, it’s all contingent. They haven't really
agreed to do it. They speculated that they m ght do
it, and that’s the way the mtigation plan is
witten. Even if they inplenment those and great, |I'm
sure those are good i nprovenents. They aren’t
calibrated at all for the recreational harns that are
bei ng posed here. And they could have been because
they didn't figure out what the recreational harns
are going to be.

Respondi ng very briefly to some of the
points M. Burton brought --- brought up. He
responded to our issue on noise, and | guess | woul d
poi nt back, and this is in our reply brief, where the
techni cal assessnent docunents neasured the inpact of
noi se were not on people recreating in the river.
They | ooked at ot her nmeasuring points, but not in the
river. They also said there’s no ill effects on the
envi ronnment fromthe dredging. But they |ooked at a
study that said after you place the fill, the water
will still be fit for consunption.

That’ s not dredging. That's the fill.
Agai n, those are two separate activities. One’'s

putting stuff in, one’'s stirring up all the sedi nent

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N o o~ wWw N

N N N N NN P P PR R R R R R,
a A W N P O © 0O N O 00~ W N+, O

Page 200

when you take the dredging out. They' re different
questions. So it was only a partial answer to a nuch
bi gger questi on.

Let’s --- | know. About half ny tinme I
have left. Let’s talk about the role of experts. W
tal ked earlier about the Del aware Solid Waste
Aut hority case. |’1l also direct the Board’'s
attention to the Tul ou versus Raytheon case. |[In that
case, the Court said the Board has the power to
expand upon the record by accepting conpetent
evi dence produced by any party to the people. And it
al so noted, this Court has previously held that it is
a denial of an Appellant’s due process rights for the
Board to limt the evidence before it to that
considered by the Secretary. So we do believe, and
continue to believe, that case | aw and the Del aware
Code support this Board’s ability to consi der other
conpet ent evi dence.

Now, why did we bring all of that
evi dence to you? These several affidavits? Mnd
you, sone of our w tnesses had al ready provided
comments during the comrent period. W acknow edge
M. Tomasi here was new. We are not introducing that
evidence to ask this Board to step into the shoes of

t he Secretary, figure out what the recreationa
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| npacts are, and then figure out, you know, whet her
they’ re significant enough to worry about or whet her
t hat matched what the Secretary did.

No, this is all background information
so that you can assess whether or not the Secretary
did a defensible job. And in the absence of, you
know, it’s --- it’s normal for you to ask yoursel ves,
well, if | was a Secretary, what else would | have
done? What else could |I have done? Folks on the
other side said, that’'s not a question you should
ask, but it’s the normal thing. |If you' re trying to
figure out whether he was arbitrary, you got to ask,
what el se could he have done? And that’s what that
information is there for, to show you that there are
scientific nethodol ogi es that could have been used to
eval uate the recreational inpacts but weren't.

Here's sort of an exanple. Wat ---
what if the Secretary had issued the decision that
winter is going to end early this year and he had
based it on observations of a groundhog? Cet a
little silly, but to have sone fun with ne here, that
on the ground sounds a little bit arbitrary. Could I
conme in here, if we were challenging that decision
and say, hey, wait a mnute, there’'s the field of

nmet eor ol ogy, there’s the field of climatology. They
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use certain data sources, use certain analytic
met hods, and reach a conclusion, and that concl usion
I's probably what you'd want to do if you were trying
to predict, you know, the next two nonths’ worth of
wi nter weather? O should we withhold all of that
i nformation fromyou so you are just fully inmersed
in the Secretary’s groundhog-ol ogy?

| submt to you that the Board shoul d
be able to consider information that inforns the
Board about what the options were before DNREC to be
able to evaluate whether or not they were
recreational inpacts. And that is the vein in which
we submtted that information to you in which | think
you fully have the power under Del aware case law to
be able to consider that informtion.

["1l wap up there. Are there any
questions for nme before I submt?

BOARD MEMBER:

| got one. \What do you want?

ATTORNEY ROCKMAN

W would like --- we’'d like permit to
be vacated and remanded to the Secretary with the
direction that they deal with the recreational issue.
You know, neasure the recreational harns, figure out

whet her they’ re harns, neasure the inpacts, evaluate
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corresponding mtigation in this nulti-year project
that’s gone on. That is probably just a speed bunp.
| mean, we expect that that could happen not on a
multi-year time frame, but on a lot shorter tine
frame. It wouldn't necessarily interrupt the court,
but it would allow these interests to be recogni zed.
Thank you.

ATTORNEY LEVI NE:

"1l go first. Well, it’'s a pleasure
to address you again. | just wanted to refute a few
points. Again, Andy Levine for PhilaPort.

| did use the phrase hatchet job, but
it never referred to someone from DNREC or in
government. It referred to the shoddy job that
Duffield did in its technical response nmeno. |It’s
directed to the consultant, and | stand by that
coment. But it was never directed as DNREC or state
enpl oyees.

One of the issues raised has to do with
the turning basin, and | was really sort of surprised
t hat someone woul d have brought up the Phil aPort
turning basin that we’re in the m ddle of designing
and executing right now | nean, we’'re trying to
keep a nice closed adm nistrative record and that

woul d just blow it open. But there are sone very
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| nportant distinctions here.

In one of the concerns that Phil aPort
al ways had with this turning basin is not that it
touches upon the turning basin. |t consunes the
entire turning basin. Design docunents have no
problem How, if you think about it, could you
access back and forth out of a harbor w thout at
| east touching on the turning basin? |It’s supposed
to be a Venn diagram not an overlay. So you touch
upon it, you don’t consune it. So yes, it’'s very
typical that you will have a turning basin that
touches on a main navigation channel, but it is
al nost unprecedented that it consunmes the entirety of
its width and breadth.

VWhen we did do this in PhilaPort, there
are sone really inportant distinctions. The first is
there’s no Cherry Flats by us. That’s a huge --- |
mean, we don’t have the chart up here, but that’'s a
very large constraint that --- that W m ngton just
has to face about a shallow area just across fromthe
harbor. So it does reduce your avail able space. W
don’t have that.

Second, and | ook, this gets to the
special responsibility that I think WI mngton does

have in here. |If we screwed up, guess what? No
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upriver traffic is inpacted. W’'re at the end of the
| i ne, basically. You re the opening door. That’'s
the difference. |Is that a small m stake on our part?
Well, we could have liability. W could get fines
and penalties. But the river traffic hasn't really
st opped.

If this makes a mistake in WI m ngton,
If this is ms-designed, it inpacts the entirety of
the route. And that’s why it’s a speci al
consi deration and why we don’'t want to bring in the
Phil aPort turning basin into this because they' re so
fundanentally different in terns of design, dinension
and purpose, really.

Phi | aPort was never advocati ng
unfettered access. W understand the main navigation
channel is going to be shared by any nunber of
enterprises, not just ships going to us, but to
Jersey ports, to you all, wherever. |It’'s that we
don’t want an unreasonable interference and your
regul ations say, shall not interfere. Al we asked
for were additional studies to show it shall not
interfere.

One of the | ast comments made was that,
yeah, a lot of that stuff, those suppl enmental

studi es, the energencies, that gets done at the end.
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| don’t know where that comes from That would have
been fabulous to see in any technical docunent that
sonebody actually took the time to say, oh, well,

M TAGS has recomended these additional studies. W

are considering those, and this is how they will be
processed. This is how they will be tinmed and how
they will be incorporated into the adm nistrative
process. Instead, what you have fromDuffield is

they represent atypical situations, so we’'re not
| ooking into it.

And that is our whole point, is that
they are atypical situations, but they happen. And
that is how you design a port, how you design a
buil ding, as --- as was indicated. You do it froma
wor st case scenario in a large part. Do you have the
systens in place to handle the energencies that are
clearly foreseeable in the navigation setting? And
my answer is no, not in this situation. It certainly
coul d have been. There could have been nore runs,
nore tests. The suggestions were really
straightforward, but they were wholly rejected.

And really, the way Duffield responded
wasn't that there was no technical nerit to the
point. They sinply said, these are conpetitors of

yours, so ignore them And that’'s what really upset
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the Court, is that our points were not to be ignored.
We t hought we were naking serious, straightforward
report --- points that could be refuted technically
that we have to deal with when we do our own ports.

So all were asking is for you to do
what we’ ve done in terns of safety studies. But in
this situation, | think this process was short
circuited and that we did not have adequate
consi deration of whether or not the structure of the
port interferes with upriver navigation.

The last point is, is it a structure?
Yes, it’s a structure. First of all, the Hearing
Officer described the whole port as a structure.
Second, materials and technology. It’'s --- it’s not
made of synthetic materials, but it isn't devoid of
material and technology. You really do have to
construct these things. You have entire dredging
vessel s and you’'ve seen a couple of pictures of them
There’s no | ack of technol ogy, there’'s no | ack of
effort, there’'s no |ack of construction techni que.
It is a construction technique, and that’s the
hal | mrk of a structure.

So with that, |’'m happy to answer any
questions you all may still have.

BOARD MEMBER
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Yeah, what --- what do you want?

ATTORNEY LEVI NE:

|’ m sorry?

BOARD MEMBER:

What do you want? What do you want?

ATTORNEY LEVI NE:

We just want those additional studies.
We'd |like to see the permt remanded for the
addi tional safety studies under M TAGS, that M TAGS
Itself recommended that it be done, and that they be
considered in this context. |1'd also suggest if you
were going to be going through that effort. And
since we represented, you know, we went to that
wor kshop to take a |ook at the river traffic. The
Interesting thing is that’s NAVCEN fromthe U S.
Coast Guard. They were knocking on the door of the
agency they want to talk to. But all they did was
take a sort of a general report instead of having a
study. We just want the study.

CHAI R:

Any ot her questions?

ATTORNEY LEVI NE:

Thank you.

ATTORNEY DALY:

It’s been a | ong day. You ve heard
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that already. Real briefly, before | start ny
rebuttal, | do want to respond to DNREC s notion for
a directed verdict.

Specifically, Ms. Scott had raised a
concern about witnesses in this case not having been
before the Board. But we heard from Di anond State’s
counsel, M. Rushdan. He expl ai ned how Captain
Ki chner’s comments, and he showed them up on the
screen. And he showed how all of these detailed
comments were provided to the Secretary for his
consideration. So that issue doesn't apply at all to
Captai n Ki chner

And Ms. Scott al so raised concerns
about David Whene and PJ | nskeep, who also submtted
affidavits. Those are both port managers for the
Port Operators. And they didn't submt affidavits as
experts, but as fact witnesses to establish the
| npact this would have on their facilities. So, the
notion for directed verdict that for Port Operators
I's conpletely basel ess.

| want to return to where | started
this nmorning. And that was tal king about how the
Secretary is enpowered by the Subaqueous Lands Act to
I ssue permts in order to protect the public

I nterests. And we heard that phrase, public
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interest, from Di anond State’s Counsel, M. Rushdan.
He spent sone tine on it, and Di anond State’ s Counsel
agreed. The purpose of the Subaqueous Lands Act is
to ensure that uses of the state’'s water are not

I npaired and to protect public interest. There's

t hat phrase agai n.

And then M. Rushdan showed you the
meani ng of the phrase public interest. And it’s
really broad. It’s a really broad concept that is
about wei ghing the environnental, social, and
econom ¢ benefits of the project and wei ghing those
agai nst the social, econom c and environnmental cost
of a project. Now, how do you weigh the
environnmental , social, and economi c costs of a
project if you don’t know what those costs are?

This brings me to the question that
Chai r person Hol den had raised this norning when | was
standing on the stage. And he had asked, you know,
what’'s required --- and |’ m paraphrasing, |
apol ogi ze, M. Holden. But what is required of DNREC
when it considers the public’'s interest on inpacts of
navi gation? What is that supposed to | ook |ike?
Well, at the very least, as | nentioned before, the
Secretary needs to understand the cost. How will

navi gation be inpacted?
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He can’'t do the weighing for the public
interest to figure out is this good or bad if he
doesn’t know how the public interest is not --- is
going to be harmed or not. And there’s nore. 1In
Hagman (phonetic) Board of POK, as we cited, it’'s
from20-10. We cited this opinion extensively in our
papers. But the Board expl ai ned some nore about how
the permtting process for DNREC is generally
supposed to be conducted. And there, the Board said
that effective review by the managenent chain at
DNREC is considered --- is areally critical part and
it relates to this idea of considering inpact in
navi gati on.

And this idea of effective reviewis
sonet hing that Ms. Scott had alluded to in her
comment s when she was standing up here on behalf of
DNREC. She said that the Secretary of DNREC,
Secretary Garvin viewed this as his decision. |It’'s
hi s decision. The buck stops with himwhen it cones
to the Subaqueous Lands Act. This was not, this was
Secretary Garvin's decision. This was not Laura
Mensch’s decision. This was not the Coast CGuard’s
deci sion. The Subaqueous Lands Act DNREC
| npl enmented. This was not the Arny Corps of

Engi neers’ deci si on.
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Considering the public’s interest to
| npact the navigation, which we heard from M.
Rushdan, he put it up on the screen. That is the
Secretary’s job. Here, there was not defective
review by the Secretary of this proposed permt.
First, very simlar to that Hagman case that we cited
i n our papers. The Secretary and Hearing O ficer did
not consider the applicability --- applicability of
several different regulations applicable to
navi gation. And M. Rushdan, Di anond State’'s
Counsel, put themall on the screen. What’s
interesting is that D anond State’s Counsel puts them
on the screen. The Secretary and Hearing O ficer
don’t even quote themin their decision.

Section 4.6.3, the public’'s interest on
navi gati on be considered. Section 4.7.51, protecting
agai nst encroachnent and interference of waterways.
Section 4.11, maintaining the navigability of
channel s, three regul ati ons not consi dered by the
DNREC Secretary or the Hearing O ficer.

The only regulations that the Secretary
and Hearing O ficer considered with respect to
| npacts on navigation was just the sighting of
structures. That structures cannot inpede navigation

and that setback criteria needs to be net. But
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there’s nore to those regul ations. Besides the
regul ations, the Secretary did not ensure that his
staff got their own questions answered or that the
public comments had been addressed.

Ms. Mensch’s critical email, which M.
Scott had in the background of her presentation when
she was arguing on behalf of DNREC, again, that emil
Is critical because it shows us the three things M.
Mensch had questions about. Energency procedures,
the Port Operator’s coments about the turning basin,
and finally, that Duffield navigation nmeno. And we
know t hat Ms. Mensch didn't get the answer to her
guestion about the Duffield navigation nmeno because
she didn’t send it to the Coast Guard. But you can
| ook at that exhibit, Exhibit G to Captain Kichner’s
affidavit, and you can pull up that exhibit. It was
literally provided by DNREC, and you can see what
docunments she sent them and you can see she sent the
wrong docunent .

Now, the Coast Guard didn't weigh on
--- in weigh on --- weigh in on any of these itens
either. As far as we can tell, based on the email s,
t he Coast Guard was al so | ooking primarily what
seened |i ke setback criteria. How far away is the

wharf from the main navigation chain? There's
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nothing in there saying that they were |ooking at the
turning basin. There’'s no discussion of energency
procedures.

If there had been effective managenment
review, it m ght have | ooked |ike, well, we got this
email fromthe Coast Guard. What about the emergency
procedures? \What about that? How do we sol ve that
probl en? What about the public comments on the
turning basin? What’'d the Coast Guard say about
that? Doesn’t seem|ike that conversation was ever
had. If it was ever had, there’'s no record of it.

And we know that the M TAGS, what we
heard is the MTAGS is the Harvard of maritime
institutes. And they --- MTAGS is the Harvard said,
future sinmulations are going to be performed on
enmer gency procedures? That, they said, no, that’'s
actually not going to happen. That’'s what they said
in the Duffield menorandum And 1’11l address in a
moment M. Rushdan’s comments when he came up here
and said, maybe you don’t need to worry about that.

At the end of the day, Secretary’s
deci sion as a navigation was just about checking a
box. And in considering inpact to navigation, and
this is the third point, the secretary had to show

hi s work. | said that before. W’'ve heard from M.
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Rushdan, Di anbnd State’s Counsel, that the M TAG
Study was limted. This study was not about seeing
t he inpact of the turning basin and the operation of
the port on other uses in the river. It was a
parking study. As M. Rushdan said, it was about
seeing if a ship can conme in and berth at their dock.
It was strictly a parking study. And neither of the
ot her outside experts that we heard from | guess
that we didn't hear from the Coast Guard, Pilot’s
Associ ati on, none of them showed their work.

The only expert in these entire Appeals
of the Board of Secretary who showed his work is
Captain Jersey Kichner, former Captain of the Coast
Guard. He's the only person’s report who you can
read and see why he reached his concl usions.

Di anond State and DNREC coul d have
i dentified soneone on their witness list fromthe
Coast Guard and Pilot’s Association to say
everything s good here, but they didnt. So we're
still left guessing. Captain Kichner is the only
expert who' s expl ai ned anyt hi ng.

W saw M. Rushton put up a
count erpoi nt, point-counterpoint. Here' s what
Captain Kichner said. Here' s what Duffield said.
Well, there’'s a problem Duffield prepared that
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count er poi nt docunent. That docunent was witten by
a geotechni cal engineer, M. Brian Devine. M.
Devi ne m ght be an excell ent geotechni cal engi neer,
but he’s not a navigation expert. And it’s obvious
fromthe point counterpoints that he was raising.
There’s this reference to this general ---. W don't

have to be concerned about the turning basin because

ships won’t run into it too frequently. [It’s
basically that every point-two, | think it was |ike
every 15 mnutes, like, | don't know exactly, but it

cane froma general vessel statistic, and the vessel
statistic |ooked like this.

In 2018, there were 2400 vessel s that
travel ed along the river, and so what Duffield did
was just divide 24,400 by 12 nonths, by 30 days, and
then by 24 hours, and that’s how they cal cul ated how
often ships are going to be com ng down this river.
That’s not how you do a traffic study. That’'s not
how you figure out how often ships are going to be
comng. |If I"mtrying to figure out how busy |-95
going to be in critical parts of the day, |’ m not
going to necessarily count for every hour from
m dnight to 9:00 in the norning.

Il will wap it up here.

Finally, just returning to the |ast
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person we heard from on navigation, that was M.
Rushdan hinself. He stepped up here and he told us
t hat emergency procedures woul d be addressed during
construction, but that, M. Rushdan was testifying.
That is not in the record anywhere. And so | return
to Captain Kichner. Captain Kichner explained in the
report, and really, really inplore you to read the
report, that nore studying is needed of this proposed
project. Let’s consider the subject matter expert,
t he ones whose opinion we can actually read; that’s
Captain Kichner. Thank you.

CHAI R:

Questions fromthe Board?

BOARD MEMBER

| just have one. Have you been to the
site?

ATTORNEY DALY:

| ve not actually been to the Edgenvor
site. And the question being, what do the Port
Operators want? |Is that your question? | think it’s
really inportant for the Board to understand that
it’s not this choice between what’'s good for
Del aware, what's bad for Del aware, but Di anond puts
this question at the Board, that if this noves

forward, if the Board reverses, then it’'s bad for
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Del awar e, but hel ping these out of state interests.
But we can have it both ways.
Del aware can have exactly what it

wants. And so what we want is nore navigational

studies. We want to understand how this project is

actually going to inpact this part of the river in

the state right off New Castle County. So to us,

yeah, we want nore studies. And then based on those

studies, to see how, if at all, does the project need

to be altered? Do we need nore permt conditions?
We saw one permt condition indicating that the
dredgi ng operation should mnim ze inpacts to
navigation. Well, that’s virtually inconvenient.
need to see how much nore robust we can nmake this
based on those additional studies.

BOARD MEMBER

Thank you.

ATTORNEY DALY:

Thank you.

CHAI R:

Is there a notion fromthe Board to go
to executive session?

BOARD MEMBER:

| nove we go to executive session.

BOARD MEMBER

We
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Second.

CHAI R:

So we're going to head off to executive
session. W’Il| invite sonme discussion.

( WHEREUPON, EXECUTI VE SESSI ON WAS HELD. )

CHAI R:

Al right.

s there a nmotion fromthe Board?

BOARD MEMBER:

| make a notion to deny the Appeal.
The Appel |l ants have not carried their burden to show
the Secretary’s decision is not supported by the
evidence in the record.

CHAI R:

s there a second?

BOARD MEMBER:

| second.

CHAI R:

Any di scussion on the notion?

1’1l do a roll call vote. M. Horsey?

MR. HORSEY:

| vote in favor of the notion.

CHAI R:
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M. Mulrooney?
MR. MULROONEY:

In favor.
CHAI R:

Ms. W cks?
MS. W CKS:
In favor.
CHAI R:
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And | vote in favor of the nmotion as

well. The nmotion carries unani nously.

The order

will get out within 90 days of today’'s date. We

t hank you for com ng.
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CERTI FI CATE

| hereby certify, as the stenographic

reporter, that the f
st enographically by

typewriting by ne or

or egoi ng proceedi ngs were taken
me, and thereafter reduced to

under ny direction; and that this

transcript is a true and accurate record to the best

of my ability.
Dated the 20 day of

/sl

February, 2024

Ni col e DeHaven

Ni col e B. DeHaven,

Cour

t Reporter
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