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M5. NEWVMAN: Good evening. |
bel i eve everyone has joined and ready to go,
so we wll begin the virtual public hearing.

I want to thank you all for taking
time out of your day to connect with us.
Today's date is Wednesday, January 12, 2022.

We are here this evening to provide
a virtual hearing platformfor the State of
Del aware' s Departnent of Natural Resources
and Environnmental Control to conduct this
public hearing on an application from Fort
DuPont Redevel opnent and Preservation
Cor poration for a Subaqueous Lands Permt.

My nane is Theresa Newman, and
Secretary Garvin has appointed ne to serve as
the hearing officer for tonight's forma
pr oceedi ng.

There have been changes nade to
DNREC s standard hearing protocols
necessitated the by the ongoing COVI D19
pandem c.

First and forenost, this hearing is
bei ng conducted virtually. Staff is not al

together in the sane room Everyone is
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participating i ndependently at their own
respective | ocations.

While there is no sign-in sheet to
docunent the physical attendance tonight,
WebEx does generate a list of those that are
virtually present so that the Departnent can
have a record of those who are electronically
joined in on this event.

At the conclusion of ny
i ntroductory remarks, | will be turning the
hearing over to the Departnent staff and then
to the applicant to provide fornal
presentations for the benefit of the hearing
record being generated for the matter before
us tonight.

Once the presentations concl ude,
t hose persons who have preregistered prior to
12:00 p.m today will be acknow edged and
will be provided the opportunity to offer
comment on the proposed application in
alignnment with DNREC s standard comment
pr ot ocol s.

There is a court reporter virtually

present who will prepare a verbatim
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transcript of the hearing pursuant to the
statutory requirenent for DNREC to have the
sanme prepared. And, as always, that
transcript will be posted on the hearing
webpage dedicated to this matter as soon as
it is received.

In addition, | would encourage
t hose who are attending tonight's hearing to
al so visit the hearing webpage dedi cated to
this matter for additional details concerning
t he proposed application by Fort DuPont
Redevel opnent and Preservation Corporation.

The hearing webpage can be found
online under the Adm nistrative Law Section
of DNREC s website that wll be listed at the
concl usi on of tonight's hearing.

Bef ore we begin the presentations,
pl ease be advised of the foll ow ng protocols
that remain in place for all DNREC public
heari ngs.

Al'l comment received nust be
limted solely to the subject matter of
tonight's hearing. Al coments pertinent to

the subject matter of the virtual hearing
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w Il be incorporated into the record being
generated in this matter.

In order to ensure that everyone
who wi shes to offer coment for the
Secretary's consideration is accommbdat ed,
the record in this matter shall remain open
foll owm ng tonight's proceedi ng through
Thur sday, January 27, 2022.

There is only one authentic record
of this formal proceeding tonight, and it is
the official court reporter's verbatim
transcript.

The statutory purpose of tonight's
hearing is to build a record with regard to
the proposed application before us tonight.
A record consisting of the hearing
transcript, all witten coment, al
exhibits, and eventually the Hearing
Oficer's Report will be reviewed by
Secretary Garvin.

The Secretary wll ultimately issue
an order follow ng that review process
containing his decision on this matter and

t he reason therefor.
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Per DNREC s standard hearing
protocols, there wll be no Q and A or chat
sessions permtted during this hearing.

Those who preregistered to offer
verbal conment will be acknow edged to speak
at the conclusion of the presentation portion
of tonight's proceedi ngs.

Addi tional instructions with regard
to offering -- regarding the verbal comrent
tonight will be provided at that tine.

It is inportant to note no decision
has al ready been nade by the Departnent, nor
wi || any decision be nade tonight with regard
to the proposed application.

As previously stated, DNREC w shes
to ensure that everyone is enabled to offer
their comment for inclusion into the record
bei ng generated in this matter. Therefore,
the record will renmain open through Thursday,
January 27, 2022 so that the public may offer
written comments, should they wish to do so.

Coments may be submtted through a
comment web formlink on the hearing webpage,

via e-mail to

www.LexitasLegal.com/Premier  Lexitas 888-267-1200
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DNRECHear i ngComment s@lel awar e. gov, or via the
U S. Postal Services at the physical address
for DNREC i ndi cated on the hearing webpage
and/ or the public notices previously issued
inthis matter.

Witten corments to DNREC may not
be subm tted by using any social nedia
pl atform such as Twitter, Facebook, YouTube,
or text nessaging.

Pl ease renenber that all coment
recei ved either through USPS or the
el ectroni ¢ nmechani sns just noted now, as |ong
as received by the Departnent on or before
January 27th, will bear the exact sanme wei ght
and wi Il be considered equally by the
Secretary prior to making his final decision
to this matter.

Lastly, the ultinmate decision
regarding this matter is made by DNREC s
Secretary Garvin. This formal hearing
toni ght acts as a nechanismto enable the
Departnent to thoroughly vet the application
matter to the public and to |l et the public

know t he vari ous ways whi ch comrent may be
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submtted for Secretary Garvin's
consideration if so desired.

Il will now hand it over to
Ms. Bobola wth the Division of Water to
provi de the Departnment's presentation

M5. BOBOLA: Thank you, Theresa.
My nane is Rebecca Bobola. 1'man
Envi ronnmental Scientist with the Wetl ands and
Situation Lands Section of DNREC. And we
will go through our presentation show ng the
application as submtted by the applicant.

Ckay. The purpose of the public
hearing: To provide the public an
opportunity to comment on Fort DuPont
Redevel opment and Preservation Corporation's
application to install approximately 1,600
| inear feet of rip-rap revetnent for
shoreline stabilization. This application is
for a subaqueous | ands permt.

On this slide, visible is the
approxi mate project location with the start
and end points represented by the yell ow
stars located centrally on the slide.

Here is another representation of
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t he approxi mate project |ocation, again
represented with the start and end points
with the yellow stars and the orange |ine
representing roughly the | ocation of the
rip-rap revetnent, and this one in respect to
t he surroundi ng parcel s seen by the faint

yel I ow | i nes.

This is located at 260 A d El m
Avenue, Delaware City, New Castle County,

Del awar e.

This application was placed on
public notice, a 20-day public notice period
published in two state publications, the
Del aware State News and the News Journal from
Oct ober 13, 2021 to Novenber 2, 2021

In response to the public notice,
we received one witten conment in objection
requesting a public hearing.

For the project overview, visible
on this slide is the entire scope of work for
this application froma plan view Again,
this is to install approximtely 1,600 |inear
feet of rip-rap revetnment for shoreline

stabilization. The beginning -- it begins

10
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where the boat ranp bul khead ends and extends
sout h al ong t he bank.

Broken down in segnents here, this
is roughly the first third, and then Cross
Section A-A, as submtted.

This is the central third of the
plan view, if you will, and Cross Section B-B
as submtted.

And, finally, this is the fina
third of the plan view located at the left of
t he screen, and then Cross Section C C and
Cross Section D-D. Cross Section CC
il lustrates the existing culvert that can be
seen.

As part of the application review
process, it goes under reqgulatory review
t hrough DNREC Di vi si on of Water, Wetlands and
Subaqueous Lands Secti on.

| conducted a desktop review to
determne if the proposed structure is
consistent with regulatory requirenents as it
pertains to the scope of work.

Theresa, | would like to introduce

ny exhibits at this tine.

11
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M5. NEWVAN: Go ahead.

M5. BOBOLA: Exhibit 1: The state
| aws and regul ati ons regardi ng subaqueous
| ands.

Exhi bit 2: Subaqueous Lands Permt
Application as originally submtted and as
revised.

Exhi bit 3: Public notice as
published in the Del anare State News and in
t he News Journal and as posted on the
Del aware Public Meeting cal endar and on the
DNREC website.

Exhi bit 4: DNREC public hearing
presentati on.

Exhibit 5 Comrents received prior
to the public hearing.

Exhibit 6: The Army Corps of
Engi neer canal easenent.

Exhibit 7: Anerica' s Water and
Infrastructure Act of 2018, section 1331(F).

Exhibit 8: Letter received from
the applicant on January 12, '22.

Thi s concludes ny presentation at

this time.

12
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These are the neans of submtting
coment that Theresa presented at the
begi nning of the presentation, individual for
anyone that m ght need them

M5. NEWVAN: Thank you, Ms. Bobol a.
W have received the Departnent's exhibits as
you have presented, and | do hereby mark the
exhibits as Departnent's Exhibits 1 through
8.

Ms. Bobola, I'"mgoing to place you
on nute, and we will nove on to the
applicant's representative to provide their
presentati on.

M5. BOBOLA: Thank you.

MR. DOMNARD: Thank you, Theresa.

M5. NEWWAN. M. Downard, you nay
proceed with the presentation.

MR. DOMNARD: | still don't have
t he shared.

M5. NEWWAN: Ch, |'msorry.

Gotcha. And M. Downard, for the record if
you could just give your first and | ast nane
and what conpany you are with or how you are

representing the applicants.

13
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MR. DOMWNARD: Yes. M nane is
Ral ph Downard. 1'ma Senior Project Mnager
with Duffield Associates. And we are the
aut hori zed agent for the applicant, the Fort
DuPont Redevel opnent Preservation
Cor por at i on.

M5. NEWVAN:  Thank you. You shoul d
have the presenter role to share your screen.

MR. DOWNARD: All right. Good
eveni ng, everybody. Again, this is just an
I ntroductory slide stating that this
presentation is for the Fort DuPont
Redevel opnent and Preservation Corporation
for inpacts associated to the Delaware City
Branch Channel Revetnent dated January 12,
2022.

Here is an agenda of this
presentation. | amfirst going to discuss a
little of the project history, provide sone
proj ect overview, provide a sumary of the
public comrents, go into a little discussion
of the Subaqueous Land Permt, and then al so
to discuss the project benefits.

So the project history, as | guess

14
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It's kind of described as planning for the
future.

The Fort DuPont Redevel opnent and
Preservation Corporation was established by
Del aware Legi slation by House Bill 310 in
July 2014 to preserve and protect the
recreational anmenities of Fort DuPont and to
make capital inprovenents to the 325-acre
canpus.

The Del aware City Branch Canal :
The branch canal is in the process of being
transferred to the Fort DuPont Redevel opnent
and Preservation Corporation, the State of
Del aware, through the America' s Water
Infrastructure Act of 2018.

Project Overview. This is a
simlar slide that was presented to DNREC,
just trying, just generally show ng the
extent of the project fromthe bul khead of
the boat ranp to the east, extending just
short of the Fifth Street bridge which is
just shown off screen here to the west.

This is nore of a plan view from

t he bridge showi ng generally the existing

15
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conditions of the branch canal. And the |eft
hand si de, obviously, being Delaware City,
and the right hand side of the photograph
bei ng the Fort DuPont.

The revetnment project is |ocated
along the Delaware City Branch Canal, as
denonstrated on the aerial photograph,
bet ween the DNREC boat ranp bul khead and the
Ninth Street bridge.

The revetnment project will rebuild
the former rip-rap arnored sl ope.

The original arnored sl ope has
deteriorated by erosion and is no | onger
serviceable. This erosion is threatening the
stability of the adjacent lands. In
addition, the sedinents entering the branch
canal channel fromthis slope could obstruct
boat traffic.

Here is a photograph near the
western end of the existing channel, branch
channel. And you can see by the | eaning
trees here evidence of the erosion that's
t aki ng pl ace.

This is a closeup of a simlar area

16
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of banks, and you can see the trees starting
to fall into the channel and erosion that's
t aki ng pl ace.

This slide shows an existing
condition of the branch channel, and these
are sone of the remants of the preexisting
channel stabilization

So this application is considered a
new application, a new project, because these
exi sting features are no | onger serviceable.

The revetnent project will inpact
1,600 linear feet of the bank. 5,363 plus or
m nus cubic yards of rip-rap will be placed
al ong the bank and inpact 0.82 plus or m nus
acres of regul ated waters.

The rip-rap wll be placed on
geotextile fabric with no nodifications to
the existing slope and no backfill or
dr edgi ng.

The erosion and sedi nent control
pl ans for the revetnent and adj oi ni ng | ands
was approved by DNREC on Decenber 15, 2021.

W wanted to di scuss sone of the

public comments which we have received as

17
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part of this presentation. One of the
comments received was -- or, actually,
several of the comments received dealt with
the Section 106 review, which deals with

hi storical and cultural resources.

A Section 106 revi ew has been
initiated as part of the U S. Arny Corps of
Engi neers Section 404 and Section 408 perm't
appl i cations.

The Del aware Division of Historic
and Cultural Affairs has been notified.

A phase one archeol ogi cal
eval uati on has been conpl et ed.

The U. S. Arny Corps of Engi neers’
staff archaeologist is also review ng the
applications and coordinating wwth the State
H storic and Cultural Affairs Ofice to
ensure that no historic artifacts are
i npacted wi t hout being properly docunented.

The Section 106 revi ew process is
required for federal projects and is not a
DNREC i ssue, which is why no di scussi on was
included with this permt application.

Anot her comment received concerning

18
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the project was dealing with project
aesthetics. W wanted to denonstrate with
virtually the exact same project which
occurred on the Delaware City side of the
branch channel .

And t his photograph on the |eft
shows the construction after, just a
phot ograph showing the site after
construction. And this photograph shows what
it looks Iike three years after construction,
where virtually all the rip-rap is no | onger
vi si bl e.

There is al so coments concerni ng
about the existing trees being renoved at the
top of the bank. These trees will be renoved
as part of the construction of the pronenade,
so whet her the revetnent project occurs or
not, those trees will be renoved.

There is al so sone comments about
some errors nmade with the application. Lines
4 and 16 of the basic application contradicts
| ine one of Appendix 1 concerni ng new versus
repair and replace. This contradiction was

corrected, and the proposed revetnent is

19
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considered a new activity.

The measurenent |isted on Line 5 of
the basic application, which states 2,000
| i near feet of shoreline stabilization, is
not consistent with Line 2 of Appendix 1,
whi ch states 1,600 |inear feet of shoreline
stabilization. This contradiction was
corrected, and now 1,600 is listed in both
| ocati ons.

Line 19 of the basic application,
the box that affirmatively designates the
| i sted authorized agent was not checked. The
box has now been checked.

On Line 8D on Appendix 1, or |,
excuse nme, it has been revised to indicate
that a geotextile fabric is now going to be
pl aced behind the rip-rap.

Concern was rai sed about the
two-to-one slope listed on Appendi x 1, Lines
8E and 8F, when conpared with the actua
measurenents on the cross sections provided
with the application.

In response, a plus-mnus indicated

sone variation was added to these cross

20
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sections to account for mnor deviations that
will likely occur when working in a field.

Qops. I'msorry. The revised
applications containing these revisions was
subm tted to DNREC on January 11, 2022 and
post ed.

O her comments were received.
Detail ed responses to all of these revised,
recei ved comments were provided to DNREC on
January 12, 2022.

The Subaqueous Lands Perm t
Application: | amgoing to go through the
sanme basic slides that were presented by
DNREC, one showi ng the plan view and then
showi ng the cross section

| wanted to point out in this cross
section that the design assunes that the
| ayer of rip-rap is fairly uniform as
opposed to the way the DNREC cal culation is
done where they assune nore of a triangul ar,
web- shaped confi gurati on.

So this shows the eastern end of
t he project nearest the boat ranp and show ng

the Cross Section A-A. This is the central

21
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section show ng Cross Section B-B. And,
again, the thickness of the rip-rap renmains
t he sane.

This cross section and plan view
shows the cross section over the existing
outfall structure denonstrated, shown here in
both | ocations, and the existing rip-rap
bl anket .

And the last slide here in this
section shows the western extent of the
revet ment project and then the plan view, as
wel | .

The project benefits: Mintain --
so the project benefits is to maintain the
branch channel geonetry, reduce the sl ope
sl oughing into the channel, and thus maintain
boat traffic, repair erosion pockets
t hroughout the slope, protect the
i nfrastructure along the top of the banks,
along the top of the slope, which includes
t he public access pronenade, houses, and the
site infrastructure.

Thi s concludes the applicant's

presentation, and we would like this to be

22
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entered into the record. Thank you.

M5. NEWVAN. Thank you,

M. Downard. |If you will, after the hearing,
pl ease provi de Rebecca with the presentation,
the electronic version, and we will post that
onl i ne.

So as you presented this
presentation as the applicant's exhibit, | do
hereby mark this as Applicant's Exhibit 1.
And t hat does conclude your presentation,

M . Downar d?

MR. DOWNARD: Yes. Thank you.

M5. NEWVAN: (Okay. Thank you. And
just real quick before we begin the public
coment portion, M. Randall, | just want to
check with you to nake sure you have not hi ng

to add to the presentation?

MR. RANDCL: | apologize. | was on
mut e.

M5. NEWVAN: That's okay.

MR. RANDCL: No. Thanks for
asking, though. 1'mgood wth the

presentati on.

M5. NEWVAN: Ckay. Geat. Thank

23
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you. And I'malso going to ask M. Gorski --
| wll unnute you also -- was there anything
that you would like to add to the applicant's
presentation?

MR. GORSKI: No. Ralph covered al
the technical elements pretty well, so |
don't have anything else to add. Thank you.

M5. NEWWVAN:  Wonderful. Thank you.
kay. So we are going to go ahead and nove
forward to public comrent, now that the
present ati ons have concl uded.

And those who have preregistered
are going to be given the opportunity to
of fer the verbal coment tonight.

And so per the protocol set forth
I n DNREC s public hearing webpage, those
wi shing to have offered a verbal comment
during the virtual hearing nust have
preregi stered with DNREC no | ater than noon
of the day of the hearing.

Wth that being said, all
comenters nust adhere to the Departnent's
protocols with regard to offering verba

comment, including making their comments as

24
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conci se as possi ble, respecting the
three-mnute tinme limt, and limting their
coments to the subject matter of this
heari ng.

To assist the comenter with
regards to the amount of time they have,
there is a visual tinmer that you will see on
the screen. Wen it is that speaker's turn
to corment, that speaker's audio will be
unnuted, and their identity will be
confirmed, and the tinmer wll begin.

At the end of the three m nutes,
the speaker's audio will automatically be
pl aced back on nute.

Pl ease note that there is no live
video feed of the commenter, as they wll
provi de a conment by audio only.

Al'l comments will be transcribed by
the court reporter and thereby incorporated
into the hearing record.

If the speaker is not able to
finish their comment within the three-mnute
tinme allotted, the Departnent encourages you

to submt the conpleted coment in witing no

25
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| at er than January 27th.

Wth that being said, there is only
one commenter that has registered to provide
coment at tonight's hearing. My | have
M. Tim Konkus unnuted? And when we do so,
pl ease state your nane and who you represent
for the record, if any, and then you may
begi n your comrent, M. Konkus.

MR. KONKUS: Good evening. M nane
Is TimKonkus. | live at 302 Canal Street.
And | represent nyself.

| want to thank DNREC for the
t houghtful review of these public hearing
coments, as they hel p resolve many issues in
the application.

| believe that this application,

Wi th as many corrections as has been nade,
still needs to be resubmtted, and it should
address the project benefits that are

i mportant to the conmunity, the first being
the historic nature of the Delaware City
Branch Channel as the only remaining portion
of the historic C& Canal .

Any conpany with the nane
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"preservation” inits title should fully
enbrace the historic nature of this canal
when they expect to ruin, potentially ruin,
every artifact that remains in the canal.

Second, it's nice to know that
someone i s concerned about the artifacts and
how they wll be preserved. However, that
needs to becone public know edge and not just
publ i shed on the 15th of Decenber after ny
previ ous comments.

Third, the new plan needs to
address the high I evel of aesthetic appeal to
the residents and visitors along the Del anare
City waterfront.

Ri ght now, we are prom sed not hi ng
other than a spillway that you could find in
any area of the country, and it doesn't
address the historic nature nor any aesthetic
aspect .

Fifth -- or fourth -- this plan
shoul d be a definitive match between the bona
fide bids that are received to construct the
proj ect matched agai nst the organi zation's

annual fundi ng.
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Fifth, it should provide the
enpirical location of the horizonta
benchmar ks used in the engi neering draw ngs
so anyone can determ ne how far into the
wat erway this project is going to extend.

Si xth, the new plan needs to
address how there will be no backfill
required to conplete the project at grade.

It defies logic that there will be no
dredging and there will be no backfill to put
this slope as it's envisioned and nmake those
corrections.

Seven, the new plan nust contain a
sedi nent and erosion control plan. 1In the
notes it says it was finalized in this year,
but that has not been nade public to anyone,
and that needs to happen, and it needs to be
part of this application.

And eighth, how the project will be
a col l aborative effort to ensure the safe,
open, and free navigation of the channel
during and after the project to include
acknow edgnent by the applicant that he wll

coordinate with U S. Coast @GQuard on its
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notice to mariners.

This project, as represented by
this application, is in its infancy. Mich
nore substantive work needs to be done to
ensure that the project has been --

(Cuts off)

M5. NEWWVAN: M. Konkus, |
apol ogi ze. Your three mnutes was up, and it
does mute automatically. |f you could please
submt the remaining portion of your comrent
In witing.

Wth that being said, that does
concl ude the public conment portion of
tonight's hearing. | want to thank everyone
who has attended tonight's hearing.

And again those who may want to
provi de a public comment may do so in witing
no |l ater than Thursday, January 27, 2022, to
whi ch the hearing record will remain open
t hr ough.

The hearing i s now concl uded at
6:30 p.m Thank you all for attending.

(Concl uded at 6:30 p.m)
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30
CERTI FI CATE

I, Lorena J. Hartnett, a Notary Public and
Regi stered Professional Reporter, do hereby certify
that the foregoing is an accurate and conpl ete
transcription of the proceeding held at the tinme and
pl ace stated herein, and that the said proceeding
was recorded by ne and then reduced to typewiting
under ny direction, and constitutes a true record of
the testinony given by said w tnesses.

| further certify that | amnot a relative,
enpl oyee, or attorney of any of the parties or a
rel ati ve or enpl oyee of either counsel, and that |
amin no way interested directly or indirectly in
this action.

IN WTNESS WHEREOF, | have hereunto set ny
hand and affixed ny seal of office on this 14th day

of January 2022.

&
&,

¢ [uuwn, -rtt.”r.)ttfﬁH

Lorena J. Hartnett
Regi st ered Prof essi onal Reporter
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