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PROCEEDI NGS

M5. SM TH. Good evening. | believe
everyone i s now connected and ready to start the
virtual public hearing. M nanme is Theresa Smth, and
Secretary Garvin has appointed ne to serve as the
hearing officer for tonight's formal proceeding.
Before | begin my introductory remarks, | have
Ms. Monica Fibel korn with the DNREC s O fice of the
Secretary to provide instructions on the use of closed
captioning feature available in a variation of
| anguages t hrough the Zoom pl atform

Ms. Fibel korn, please begin.

M5. FIBELKORN: Hell. M nane is
Moni ca Fibel korn. ['mthe adm nistrative speciali st
wth the Ofice of the Secretary. |'mhere to assi st

the hearing officer tonight.

|'d like to make sure everyone i s aware
that the Zoom platformwe're using has the ability for
cl osed captioning in nmultiple | anguages. To start
cl osed captioning, if you're using a conputer, at the
bottom of your screen, you should see a "show
captions" button. If you don't see the "show
captions" button, you nmay have to select the three

dots that say "nore."
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Once you find your "show captions”

button, you should click the caret pointing up, which

will bring up your translation options. You can

sel ect your preferred | anguage fromthere. |f your
preferred | anguage isn't listed, you can select "nore"
and all the languages will be |isted.

If you're on a snmartphone, at the

bottom of your screen, select the "captions" button

i ndi cated by the "CC." If your preferred | anguage is
not listed at the bottom you may have to select the
three dots that say "nore." You should then sel ect

"meeting settings" with the gear icon next to it.

Once the settings page cones up,
| ocated at the very bottom select "translation
| anguage."” Fromthere, you'll be able to select your
preferred | anguage and then select "done" at the top
ri ght corner and then "done" again.

If the captions are not automatically
poppi ng up yet, you may need to sel ect "captions”
again and sel ect "show captions."”

Now I'"Il turn it back over to the
hearing officer

M5. SM TH. Thank you, Ms. Fi bel korn.

Thank you all for taking the tinme out
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of your busy schedul es to connect with us today.
Today is Thursday, April 25, 2024. We are here this
evening to provide a virtual platformfor the state of
Del aware' s Departnent of Natural Resources and
Envi ronnmental Control to conduct its virtual public
heari ng on docket number 2023-R- A-0015. The proposed
revisions to 7DE Adm n Code 1130, Title V, State
Operating Permt Program

First and forenpst, this hearing is
bei ng conducted virtually; no one's together in the
sanme room and everyone is participating independently
at their own respective |ocations. Wile we are not
physi cal ly gathered toni ght, Zoom does generate a |i st
of those that are virtually present for the
proceedings. So the Departnent will have a record of
those who electronically join this event. At the
conclusion of ny introductory remarks, | wll be
turning the hearing over to the Departnent staff to
provide the presentation for the record being
generated in this matter.

Once the presentation concl udes, those
persons who pre-registered in advance of the hearing
w || be acknowl edged and provided an opportunity to

of fer comment on the proposed regulatory matter in
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alignment with DNREC s standard comment hearing
pr ot ocol s.

There is a court reporter virtually
present who will prepare a verbatimtranscript of the
hearing pursuant to the statutory requirenment for
DNREC to have the sanme prepared. And as al ways, that
transcript will be posted on the hearing webpage
dedicated to this nmatter as soon as it is received.

I n addition, | would encourage those
who are attending the hearing to also visit the
hearing -- or also visit the hearing webpage dedi cat ed
to this matter for additional details concerning the
proposed regul ations. The hearing webpage can be
found online under the adm nistrative |aw section of
DNREC s website that will be listed at the concl usion
of tonight's hearing. Before we begin the
presentation, please be advised of the follow ng
protocols that remain in place for Al DNREC public
heari ngs:

Al'l comment received nust be [imted
solely to the subject matter of tonight's hearing.

Al'l coments pertinent to the subject matter of the
virtual hearing will be incorporated into the record

being generated in this matter. |In order to ensure
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t hat everyone who wi shes to offer comment for the
Secretary's consideration is accommpdated, the record
in this matter shall remain open for a m ninmum of 15
days foll owi ng tonight's proceeding.

There's only one authentic record of
this formal proceeding tonight, and it is the official
court reporter's verbatimtranscript. The statutory
purpose of tonight's hearing is to build a record with
regard to the Departnment's proposed actions, a record
consisting of the transcript of the hearing tonight,
all witten comments, all exhibits. And eventually ny
hearing officer's report will be reviewed by Secretary
Garvin. The Secretary will ultimately issue an order
follow ng that review process containing his decision
on this matter and the reasons therefor.

Per DNREC s standard hearing protocols,
there will be no Q&%A or chat session permtted during
the hearing. Those who preregistered to offer verbal
comments will be acknow edged to speak at the
concl usion of the presentation portion of tonight's
proceedi ng. Additional instructions with regard to
the offering of verbal comment tonight will be
provided at that tine.

It is inportant to note no decision has
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al ready been nade by the Departnment nor will a
deci sion be made tonight with regard to this proposed
regul atory matter. As previously stated, DNREC w shes
to ensure everyone is -- and able to offer their
comments for inclusion into the record bei ng generated
in this matter.
In light of the Adm nistrative
Procedures Act, the Departnent is required to, at a
m ni mum provide a comment period of a m ninmum of 15
days after the hearing. As noticed in |egal ads and
online, the Departnent stated that the public coment
period will be open through Thursday, May 10, 2024.
Comments may be submtted through a
comment formlink on the hearing webpage via email to
dnrecheari ngcoment s@lel aware. gov or via U. S. Postal
Service at the physical address for DNREC indi cated on
t he hearing page and public notices previously issued
in this matter.
Witten comments to DNREC nay not be
subm tted using social nmedia platforns such as
Twi tter, Facebook, YouTube, or text nmessaging.
Comments may be submtted -- |I'm
sorry -- please renmenber all coments received through

USPS or via the electronic mechanisns noted just now,
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as long as received by the Departnment on or before My
10th, wll bear the exact sane weight and will be
consi dered equally by the Secretary prior to making a
final decision on this matter.

Lastly, the ultinmate decision regarding
this matter is made by DNREC s Secretary Garvin. This
role of hearing tonight acts as a nechanismto enable
the Departnent to thoroughly vet the regulatory matter
to the public, and to let the public know various ways
whi ch comment may be submitted for Secretary Garvin's
consideration, if so desired.

Il will now hand it over to Ms. Tayl or
Englert with the Division of Air to provide the
Departnment's presentation.

MS. ENGLERT: Thanks, Theresa.

Good evening. M nane is Tayl or
Englert, and | am an engineer with the Air Toxic's
Transportation and Climate Goup for the D vision of
Alr Quality in the Del aware Departnent of Natural
Resources and Environnmental Control.

The purpose of this hearing is to
receive public comments on the proposed anmendnents to
Title VII of the Del aware Adm ni strative Code
Regul ation 1130, Title V, State Operating Permt
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Program

Title V of the Clean Air Act requires
the Environmental Protection Agency to inplenent air
qual ity operating permts called Title V Permts.
Title V Permts apply to sources whose em ssi ons neet
or exceed major source levels. These sources are
typically large stationary sources |ike power plants,
refineries, or manufacturing plants. Title VII of the
Del aware Admi nistrative Code, Regul ation 1130, was
adopted to i nplenment the federal requirenents for
Title V Permts in Delaware and establish the
permtting procedures and requirenents for these
sour ces.

Title V Permts require facilities to
have specific em ssion nonitoring and reporting
requi rements to denonstrate conpliance that their
em ssions are below the allowable limts.
Under st andi ng that deviations in operation are
possible fromfailure in adm ssion control equi pnent,
t he Environnental Protection Agency included an
affirmati ve defense provision to allow for sone
operational flexibility where permt limts have been
exceeded due to an energency.

An energency is defined as any
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situation arising from sudden and reasonably
unf oreseeabl e events beyond the control of the source,
i ncl udi ng acts of God which the situation requires
i mredi ate corrective action to restore norm
operation, and that causes the source to exceed a
t echnol ogy- based em ssion |imtation under the permt
due to unavoi dabl e increases in em ssions attributable
to the energency.

The "affirmati ve defense" clause for
Title V Permts is currently included in Title VII of
t he Del aware Adm nistrative Code, Regulation 1130,
Section 6.0. On July 21, 2023, the Environnental
Protection Agency issued a final rule in Volunme 88 of
t he Federal Register, beginning on page 47,029, that
renoved all enmergency affirmative defense provisions
for state and federal operating permt prograns from
Title 40 of the Code of Federal Regul ations, Part
70.6G and 71. 6G

The rule indicates that Title V
Emergency Affirmati ve Defense Provi sions should be
renoved because they are inconsistent with the
Envi ronmental Protection Agency's interpretation of
the enforcement structure of the Clean Air Act. And

the renoval of the provisions will align with other
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Envi ronmental Protection Agency actions invol ving
affirmati ve defenses.

The objective of the proposed
amendnments to Regulation 1130, Title V, State
Operating Permit Program is to renove the affirmative
def ense provisions and references for Title V Permts
to maintain consistency with the Environnental
Protection Agency's current federal regul ations.

As referenced on the previous slide,
the renoval of affirmative defense provisions for the
Title V program was precipitated by the Environnmental
Protection Agency's final rule published on July 21,
2023. The rule is codified in Title 40 of the Code of
Federal Regul ations, Section 706G which had outlined
affirmati ve defense requirenents for state operating
permtt prograns.

The Departnent is proposing to renove
all affirmative defense provisions and references from
Title VIl of the Del aware Adm ni strative Code
Regul ation 1130, Section 6.0, Permt Contents, to
align with the federal requirenents. Subsection 6.0
of Regul ation 1130 contains the standard permt
requi renments, and subsection 6.3, 1.3, contains the

nmonitoring and rel ated record-keepi ng and reporting
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requi renments.

W thin subsection 6.1.3, 6.1.3.3.3.1
specifically lists energency-related affirmative
def ense reporting requirenents. The Depart ment
proposes to renove subsection 6.1.3.3.3.1, as shown by
the strikeout, deleting the follow ng sentence: "Any
deviation resulting from enmergency conditions as
defined in subsection 6.7 of this regulation shall be
reported within two working days of the date on which
the permtee first becomes aware of the deviation.

If the permtee wshes to assert the
affirmati ve defense authorized under 6.7 of this
regul ation, the Departnent would reserve the section
to maintain nunerical continuity of the subsequent
subsections of the regulation, as indicated with the
underlyi ng bracketed word "reserved" on this slide.

Section 6.7, Energencies, lists the
affirmati ve defense provisions. The Depart nment
proposes to renpbve the entire subsection via strikeout
and al so reserve the subsection to maintain nunerical
continuity of the regulation. The deletion would
I ncl ude the subsection 6.7.1 through 6.7.5.

An addi tional anmendnent is proposed to

Regul ation 1130, Section 8.0 of Appendix A,
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I nsignificant Activities, to correct a typographical
error identified during the review of this regul ation.
This correction is not substantive and does not change
the intent or purpose of the regulation.

Now we woul d like to enter 10 exhibits
shown on the next slides into the public record to
support the proposed amendnents to Title VII of the
Del aware Adni nistrative Code, Regulation 1130, Title V
State Operating Permt Program

Exhibit 1, regulation 1130 technical
support docunent.

Exhi bit 2, renpval of Title V,
energency Affirmative Defense Provisions, EPA, final
Rul e.

Exhibit 3, start action notice approved
by the Departnment secretary on October 10, 2023.

Exhi bit 4, registered notice and
proposed anmendnents to Title VII of the Del aware
Adm ni strative Code, Regulation 1130, published in
Del aware Regi ster of Regulations on April 1, 2024.

Exhibit 5, affidavit and | egal notice
in the March 17th, 2024, Del aware State News that
advertised today's hearing,

Exhibit 6, affidavit and | egal notice
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in the March 17, 2024, News Journal that advertised
t oday' s heari ng.

Exhi bit 7, notice for today's hearing
on the State of Del aware Public Meeting cal endar dated
March 15, 2024.

Exhi bit 8, notice for today's hearing
as posted on the website for DNREC public hearings
dated March 15, 2024.

Exhibit 9, regulatory flexibility
Anal ysis and | npact statement form published in
Del aware Regi ster of Regul ations April 1 a, 2024.

Exhibit 10, the Departnent's
presentation at today's hearing.

This conpl etes the Departnent's
presentation. Thank you.

M5. SM TH: Thank you, Ms. Engler.

| have received the electronic versions
of the proposed exhibits by the Departnent and hereby

mark these exhibits as Departnment's Exhibits 1 through

10.

(Exhibit 1 through Exhibit 10 were

mar ked for identification.)

Now t hat the Departnent's presentation
has concluded, we will turn our attention to those who

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N o o A~ wWw N P

N NN NN R R R R R R R R R R
A W N P O O 0O N O O B W NN —» O

Page 18

pre-registered for opportunity to offer verbal coment
at tonight's hearing. Per the protocol set forth on
DNREC s public hearing webpage, those wishing to offer
verbal comment during the virtual hearing nust have
preregi stered with DNREC no | ater than noon on the day
of the hearing.

The order of those comments in tonight
was established as a result of the Departnment's
preregi stration process. All comments -- all
commenters nmust adhere to the DNREC protocols with
regard to offering verbal coment, including nmaking
their comments as concise as possi ble, respecting the
three-mnute tinme limt, and limting their comments
to the subject matter of this hearing.

There is only one preregistered

commenter tonight. To assist the commenter with
regard to the count -- to the amount of tinme they
have, there is a visual tinmer that will appear on the

screen to count down the three m nutes. VWhen it's the

speaker's time to comment, the speaker's audio wll be
unnmuted, their identity will be confirnmed, and the
timer will begin. At the end of the three m nutes,

t he speaker's audio will be automatically placed back
on mute.
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Pl ease note there is no video feed of
the comenter. It is audio only. The comment will be
transcri bed by the court reporter and thereby
i ncorporated into the hearing record.

If the speaker is not able to finish
their comment within the three-mnute tinme period, the
Depart nent does encourage themto submt their
conpleted comment in witing no later than May 10t h.
The comrenter will be granted no nore than three
m nutes of time to speak for any reason.

Wth that being said, may | have
M. Jaki m Mohammaed unnut ed.

And pl ease state your nane and the
organi zati on you are representing, if any, and then
you may begin your comment.

MR. MOHAMMAED: Jaki m Mohammaed,
citizen journalist. Good evening.

Toni ght, | advocate for a critical
proposal upon -- put forth by this division, one that
concerns mai ntenance and consistency with federal
requirements. Affirmative action defense provisions,
whil e they may serve a purpose in certain contexts,
can introduce conplexity and potential anmbiguity into

regul ati on processes. By renoving these provisions,
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DNREC streanlines their approach, clarifying
expectations for all stakehol ders involve. And
clarity is paramount, especially in matters of
conpliance and regulation. |t fosters understandi ng
and reducing the likelihood of msinterpretati on and
ultimately enhances accountability.

Mor eover, aligning our regulations with
the federal requirenments is not nerely a matter of
adm ni strative convenience; it's strategic and
i nperative that we do so. Consistency with federal
standards not only facilitate conpliance, but also
bol sters our standings within the bordered regul ation
framework. |t enhances interoperability wth federal
agenci es and pronotes coordi nation in enforcenment
efforts and strengthens our ability to address
emergi ng challenges in a unified manner.

| believe that this is a long tine
com ng and DNREC shoul d have done this a long tine
ago, before EPA. But we do -- us on the Route 9
corridor -- wish that this particular affirmtive
def ense was stricken out |ong ago.

Thank you for your consideration.

M5. SM TH. Thank you, M. Mhanmmad.

That will now conclude the public
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comment portion of tonight's hearing. | want to thank
you all for joining the hearing tonight. Again, if
you wi sh to submit your comment in witing, please
follow the instructions that were given in ny
i ntroductory remarks. And they will also be avail abl e
on the screen for those that are present online. The
hearing record will remain open through May 10, 2024.
The hearing is now concluded at 6:21
p.m Thank you all for joining.
(Wher eupon, the hearing concluded at

6:21 p.m)
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CERTI FI CATE

|, ANDREW WEADER, the officer before whom
t he foregoi ng proceedi ngs were taken, do hereby
certify that any witness(es) in the foregoing
proceedi ngs, prior to testifying, were duly sworn;
that the proceedi ngs were recorded by ne and
thereafter reduced to typewiting by a qualified
transcriptionist; that said digital audio recording of
said proceedings are a true and accurate record to the
best of nmy know edge, skills, and ability; that | am
nei t her counsel for, related to, nor enployed by any
of the parties to the action in which this was taken;
and, further, that I amnot a relative or enployee of
any counsel or attorney enployed by the parties
Andrew Weader

hereto, nor financially or other

outcone of this action.

ANDREW W\EADER
Notary Public in and for the

Commonweal th of Pennsyl vani a

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N oo o A~ w N PP

N NN NN R R R R R R R R R R
A WO N P O ©O 0O N O O B W N +—» O

Page 23

CERTI FI CATE OF TRANSCRI BER

|, LARRY LARA, do hereby certify that this
transcri pt was prepared fromthe digital audio
recording of the foregoing proceeding, that said
transcript is a true and accurate record of the
proceedi ngs to the best of ny know edge, skills, and
ability; that | am neither counsel for, related to,
nor enployed by any of the parties to the action in
which this was taken; and, further, that | am not a
rel ative or enployee of any counsel or attorney
enmpl oyed by the parties hereto, nor financially or

otherwi se interested in the outcome of this action.

B e

LARRY LARA
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DELAWARE RULES OF CIVIL PROCEDURE
Part V. Depositions and Discovery

Title V, Rule 30

(e) Submission to witness; changes; signing. When
the testimony is fully transcribed, the deposition
shall be submitted to the witness for examination
and shall be read to the witness, unless such
examination and reading are waived by the witness
and by the parties. Any changes in form or
substance which the witness desires to make shall
be entered upon the deposition by the officer with
a statement of the reasons given by the witness for
making them. The deposition shall then be signed by
the witness, unless the parties by stipulation
waive the signing or the witness 1s 1ill or cannot
be found or refuses to sign. If the deposition 1is
not signed by the witness within 30 days after the
date when the reporter notifies the witness and
counsel by mail of the availability for examination
by the witness, the officer shall sign it and state
on the record the fact of the waiver or of the
illness or absence of the witness or the fact of
the refusal to sign together with the reason, if

any, given therefor; and the deposition may then be
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used as fully as though signed, unless on a motion
to suppress under Rule 32 (d) the Court holds that
the reasons given for the refusal to sign reqguire

rejection of the deposition in whole or in part.

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the collogquies, gquestions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted




fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or

at www.veritext.com.
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